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ACCEPTANCES 


§7. Acceptance obtained by fraud.. 

The defense that trade acceptances were 
obtained by fraud is not available to the 
acceptor in an action brought by a holder 
in due course; and even if the holder is 


not a holder in due course, the defense is . 


not good unless the acceptor shows that 
he had rescinded the contract for which 
the goods were given and had either re- 
turned the goods or was justified in not 
doing so. Land Finance Corp. v. Fitz- 
gerald, Conn., 135 Atl. Rep. 553. 44 B. 
L. J. 415. 

§11. Retention of bill as acceptance. 

See also §216. 

Where a draft is sent to the drawee 
bank for acceptance and payment, the 
bank’s retention of it for more than 24 
hours constitutes an acceptance without 
any affirmative demand on the part of 
the holder that the draft be accepted or 


returned. First Nat. Bank v. Citizens’ 
Bank, La., 133 So. Rep. 147. 44 B. L. J. 
806. 


ACCOMMODATION PAPER 


Paper transferred after maturity. 

A bank which takes a promissory note 
after maturity as collateral security can- 
not enforce it against the maker where 
it appears that the maker signed it for 
the accommodation of the payee. In such 
a case the bank is not a holder in due 
course and, therefore, the defense of no 
consideration is good. Federal Savings & 
Trust Co. v. Davis, W. Va., 139 S. E. 
Rep. 703. 44 B. L. J. 840. 
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§42. Liability to parties other than the 
one accommodated. 

The fact that an accommodation maker 
of a note receives no consideration for his 
signature is not a defense against one 
who purchases the note before maturity 
for value. Central Bank v. Perkins, Ida., 
251 Pac. Rep. 627. 44 B. L. J. 230. 


ACTIONS 


By whom brought. 

In North Carolina a bank holding a 
trade acceptance for collection cannot sue 
in its own name on the acceptance, as it 
is not the real party in interest. First 
National Bank v. Rochamora, N. C., 136 
S. E. Rep. 259. 44 B. L. J. 426. 


Where brought. 

A provision on the face of a _ note 
whereby all of the parties to the note 
waive presentment, notice and _ protest, 
and consent to be sued in a particular 
county is not binding upon an indorser 
as to the place of suit who signs on the 
back of the note and specifically waives 
only presentment, notice and protest and 
the right to exemption of personal prop- 
erty. Shows v. Jackson, Ala., 110 So. 
Rep. 273. 44 B. L. J. 303. 


AGENTS 

Agent’s authority to sign checks, see 
§1127. 
§55. Agent’s authority to indorse. 

Where an employer conducts his busi- 
ness in such a manner as to lead people 
to believe that his bookkeeper has au- 
thority to indorse and cash checks payable 
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to the employer, a bank which cashes 
checks drawn on it payable to the em- 
ployer and indorsed by the bookkeeper 
will not be liable to the employer. Henry 
Cowell Lime & Cement Co. v. Santa Cruz 
Co. Nat. Bank, Cal., 255 Pac. Rep. 881. 
44 B. L. J. 684. 


An employee was authorized to deposit 
checks payable to his employer, indorsing 
them with a rubber stamp reading “for 
deposit,” ete. He indorsed a number of 
the checks with the stamp and the bank 
paid them. The employee appropriated 
the proceeds. It was held that the bank 
was liable for the amount to the em- 
ployer. Rivers v. Liberty National Bank, 
S. C., 133 S. E. Rep. 210. 44 B. L. J. 92. 


Liability of bank assisting agent in mar- 
ket transactions. 

The manager of a grain elevator owned 
by the plaintiff, contrary to his contract 
of employment, engaged in buying and 
selling transactions, the defendant bank 
extending banking facilities to him in 
connection with these transactions. He 
represented to the bank that he had the 
plaintiff’s consent to carry on the trans- 
actions. At the time he was under orders 
not to engage in buying and selling in the 
plaintiff’s behalf. The plaintiff sued the 
bank on the theory that the employee had, 
with the bank’s assistance, used the plain- 
tiff’s equipment for his own profit and 
that the bank should, therefore, be liable 
for the amount. It was held that the 
bank was not liable. Michigan Milling 
Co. v. Vernon State Bank, Mich., 209 
N. W. 44. 44 B. L. J. 126. 


ALTERED PAPER 


§60. Material alterations. 


Stamping over an indorser’s signature 
on a note a guaranty of payment of any 
renewal, without the indorser’s consent, is 
a material alteration and releases the in- 
dorser from all liability. First National 
Bank v. Sweeny, Ia., 212 N. W. Rep. 333. 
44 B. L. J. 554. 


§61. Altering date. 


A check which has been altered as to 
date in such manner that the alteration 
is apparent on the face of the check, can- 
not be enforced even by one who paid 
value for it in good faith. The purchaser, 
under such circumstances, is put upon 
notice as to the alteration and is not a 
holder in due course. Dunbar v. Iowa 


State Bank, Mo., 295 S. W. Rep. 835. 
44 B. L. J. 719. 


§64. Alteration as to parties. 


Where a note is altered by striking out 
the name of the payee and the place of 
payment and substituting a new name as 
payee, the person whose name is substi- 
tuted as payee cannot enforce it against 
the maker. Hammond State Bank v. 
Strawberry Growers’ Ass’n, La., 110 So. 
Rep. 77. 44 B. L. J. 366. 


§76. Rights of holder in due course. 


A promissory note which has been al- 
tered by changing the payee’s name and 
adding the words “with interest” can- 
not be enforced even by a holder in due 
course. Ryder v. Baker Yacht Basin, 
Mass., 156 N. E. Rep. 723. 44 B. L. J. 
704, 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§92. Property subject to garnishment. 


A coal broker sold a car of coal on 
commission, drew a draft on the buyer, 


- deposited it in a bank and drew against 


the credit. The broker paid the seller 
for the coal before shipment. It was 
held that the draft became the property 
of the bank and was not subject to 
garnishment in an action against the 
seller. Caudle v. Cusick, Ark. 287 S. W. 
Rep. 369. 44 B. L. J. 456. 


BANKING 


§107. State control of banking business. 


The rule established by the California 
Banking Department that a bank will not 
be permitted to open a new branch, ex- 
cept by purchase of or consolidation with 
an existing bank, unless the superintendent 
of banks in his discretion shall find that 
the branch is required by public con- 
venience and advantage is a valid rule. 
Bank of Italy v. Johnson, Cal., 251 Pac. 
Rep. 784. 44 B. L. J. 87. 

While a bank, organized under the laws 
of the state of Kentucky, has no authority 
to establish branches it may establish 
branch offices for the purpose of receiving 
deposits and cashing checks. Marvin v. 
Kentucky Title Trust Co., Ky., 291 S. W. 
Rep. 17. 44 B. L. J. 504. 


§116. Power of bank to act as guarantor. 
The guaranty by a bank, without benefit 
to itself, of the debt of another, in which 
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it has no interest, is beyond its powers. 
But if the contract of guaranty is for the 
bank’s own protection or is incidental to 
the transaction of its own business or for 
its own benefit, it may give a guaranty. 
Citizens’ Bank v. Clements, Ark., 291 S. W. 
Rep. 439. 44 B. L. J. 688. 


BANKRUPTCY 


§130. Priorities among creditors. 
See also §271, 333. 


The plaintiff drew a draft and deposited 
it in the defendant bank, the plaintiff being 
given credit for the amount with the right 
to draw against the credit. The defendant 
sent the draft to a correspondent bank 
which collected the check. The defendant 
failed on the same day. It was held that 
the defendant became the owner of the 
draft and that the plaintiff was not a 
preferred creditor. Cotton Planting Co. 
v. Diehlstadt Bank, Mo., 286 S. W. Rep. 
425. 44 B. L. J. 77. 


A depositor purchased of a bank drafts 
on a Chicago bank, paying for them by 
checks upon his account in the bank. Subse- 
quently the bank which issued the drafts 
closed. The day before the bank closed the 
depositor’s account was overdrawn. Pay- 
ment of the drafts was refused by the 
Chicago bank. It was-held that the depositor 
was not entitled to a preferred claim for 
the amount of the drafts. Leach v. Ply- 
mouth County Sav. Bank, Iowa, 212 N. W. 
Rep. 310. 44 B. L. J. 581. 


Certain notes owned by the plaintiff were 
placed in an envelope and left with a bank 
for collection. The cashier of the bank 
collected the notes and placed other notes, 
payable to the bank, in the envelope. Upon 
the insolvency of the bank, it was held 
that the plaintiff was not entitled to have 
her claim for the proceeds of the notes 
allowed as a preferred claim, for the reason 
that it was not shown that either the notes 
or the proceeds thereof passed into the 
hands of the receiver as a part of the bank’s 
assets. Rainwater v. Wildman, Ark., 289 
S. W. Rep. 488. 44 B. L. J. 382. 


The purchaser of a draft on a bank in 
a foreign country is not a preferred creditor 
of the issuing bank upon the failure of that 
bank prior to the collection of the draft. 
Morandi v. Italian American Bank, Colo., 
251 Pac. Rep. 541. 44 B. L. J. 448. 
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A bank which forwards items for collec- 
tion and remittance is a preferred creditor 
of the collecting bank upon the failure of 
the latter after making the collection and 
before remitting. Federal Reserve Bank v. 
Millspaugh, Mo., 282 S. W. Rep. 706. 44 
B. L. J. 36. 


Where a bank collects taxes as agent of a 
county treasurer and forwards a cashier’s 
check for the amount to the treasurer and 
fails before the check is paid, the treasurer 
has a preferred claim for the amount of the 
check. Leach v. Farmers’ & Merchants’ Sav- 
ings Bank, Iowa, 211 N. W. Rep. 536. 44 
B. L. J. 213. 


Where one who holds bonds as a trustee 
deposits them with a bank for safe-keeping 
and the bank uses the bonds for its own 
purposes, the trustee will be entitled to a 
preferred claim against the assets of the 
bank upon its failure. Leach v. Iowa State 
Bank, Iowa, 211 N. W. Rep. 529. 44 B. L. 
J. 93. 


Where a depositor signed an agreement 
“to leave (——) per cent.” of his deposit 
in a bank, the agreement has no binding 
force on the depositor since it does not bind 
him to leave any part of his deposit in a 
bank for any length of time and the bank 
is required to pay his checks as presented. 
Where the depositor demanded the return 
of his deposit and the bank refused and 
thereafter failed, it was held that the 
depositor was entitled to a preference in 
payment over other depositors. Claxton v. 
Cantley, Mo., 297 S. W. Rep. 975. 44 B. L. 
J. 956. 


In order that a claim based on an alleged 
trust fund may be allowed as a preferential 
claim against the assets of a bank in the 
hands of a receiver, it must appear that 
such assets were actually increased by the 
receipt of the trust fund. Mechanics’ & 
Metals’ National Bank v. Buchanan, 12 Fed. 
Rep. (2d) 891. 44 B. L. J. 12. 


§131. Depositors. 


Owner of draft held a preferred creditor 
upon insolvency of collecting bank. Kansas 
Flour Mills Co. v. New State Bank, Okla., 
256 Pac. Rep. 43. 44 B. L. J. 889. 


Under the Pennsylvania Statute (Act of 
May 23, 1913), upon the failure of a trust 
company, the depositors have a preference 
in payment over a claim against the trust 
company based on its liability as a national 
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bank stockholder. The statute was held con- 
stitutional. In re Cameron, Pa., 135 Atl. 
Rep. 295. 44 B. L. J. 470. 


Where the holder of a check deposits it 
to his credit in a bank, with the privilege 
of drawing against the deposit before collec- 
tion, the depositor will not be a preferred 
ereditor upon the failure of the bank even 
though the failure occurs before the check 
is collected. May v. Bank of Hughesville, 
Mo., 291 S. W. Rep. 170. 44 B. L. J. 619. 


The holder of municipal warrants which 
had been ealled for payment deposited them 
in the bank at which they were payable and 
left part of the proceeds in the bank to be 
used to purchase other warrants when avail- 
able and received a deposit slip headed: 
‘Deposited by Ole Hjelle Warrant Acct.” 
It was held that he was not a preferred 
creditor upon the failure of the bank. Hjelle 
v. Veigel, Minn., 210 N. W. Rep. 891. 44 
B. L. J. 451. 


A co-operative association sold cattle for 
the owners, deposited the proceeds in its 
bank account, drew checks payable to the 
owners of the cattle for the amounts due 
them, placing the checks in an envelope and 
left them at the bank for delivery to the 
parties entitled upon demand. Upon the 
failure of the bank, it was held that the 
association was not a preferred creditor. 
The bank did not hold the money as trustee 
for the association or for the shippers. Perrys 
Co-op. Live Stock Shipping Ass’n. v. 
Security Savings Bank, Iowa, 211 N. W. 
Rep. 233, 44 B. L. J. 468. Similar decision, 
Leach v. State Bank, Iowa, 212 N. W. Rep. 
390, 44 B. L. J. 496. 


§132. Special deposits. 


Where a check is left with a bank for the 
express purpose of paying a check drawn 
against the bank by the depositor and the 
bank uses the check for purposes of its 
own, the depositor will be entitled to a 
preferred claim upon the failure of the bank. 
Corporation Commission v. Merchants’ Bank 
& Trust Co., N. C., 138 S. E. Rep. 530. 44 
B. L. J. 820. 


Where a check is deposited in a bank for 
the purpose of paying a mortgage which is 
about to mature and the bank fails without 
paying the mortgage, the check constitutes 
a special deposit and the plaintiff is a 
preferred creditor of the bank. Blummer v. 
Scandinavian American State Bank, Minn., 
210 N. W. Rep. 865. 44 B. L. J. 315. 


Where the owners of bonds leave them 
with a bank for safe-keeping, it being under- 
stood that the same bonds are to be re- 
turned to them, and the bank fails after 
having wrongfully sold the bonds and 
appropriated the proceeds, the bond-holders 
will be entitled to a preference in the assets 
of the bank provided the proceeds of the 
bonds can be traced to the hands of the 
receiver. Farmers Bank v. Bailey, Ky., 
297 S. W. Rep. 938. 44 B. L. J. 908. 


Where Liberty Bonds, left with a bank 
for safekeeping are wrongfully converted 
by the bank and the proceeds of the bonds 
are dissipated so that the funds coming 
to the hands of the receiver, upon the bank’s 
failure, are not increased, the owner of the 
bonds is not entitled to a preferred claim in 
the assets of the bank. Leach v. Sanborn 
State Bank, Iowa, 212 N. W. Rep. 694. 44 
B. L. J. 666. 


§133. Deposits of public moneys. 


Where a public official deposits municipal 
funds in a bank to his credit as such officer 
on general account, the deposit will not be 
entitled to a preference in payment over 
other claims upon the failure of the bank. 
Farmers Bank v. Bailey, Ky., 297 S. W. 
Rep. 938. 44 B. L. J. 908. 


A county collector of taxes deposited in 


an incorporated bank money collected for 


automobile licenses due the state of 
Arkansas. Upon the insolvency of the bank 
it was held that the collector was a general 
creditor and not a preferred creditor of the 
bank. Rainwater v. Davis, Ark., 289 S. W. 
Rep. 471. 44 B. L. J. 325. 


§134. Estate funds. 


When a bank which is acting as admin- 
istrator of an estate fails, the estate is en- 
titled to a preference over other creditors 
in the assets of the bank. Leach v. Farmers’ 
Savings Bank, Iowa, 213 N. W. Rep. 414. 
44 B. L. J. 419. 


The fact that a bank to which a note was 
delivered for collection by an administrator 
was chargeable with knowledge that the note 
was held by him as administrator and not 
in his individual capacity did not make the 
bank a trustee of the proceeds and did not 
entitle the administrator to a preference 
upon the insolvency of the bank. Gray v. 
Elliott, Wyo., 255 Pac. Rep. 593. 44 B. L. 
J. 803. Rehearing denied, 257 Pac. Rep. 
345. 44 B. L. J. 884. 
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§135. Holder of certificate of deposit, 
cashier’s check or certified check. 


Where a bank draws a draft on another 
bank against insufficient funds and issues it 
to a purchaser for value the purchaser will 
be entitled to a preferred claim upon the in- 
solvency of the bank issuing the draft prior 
to payment. Leach v. Central Trust Co., 
Iowa, 213 N. W. Rep. 777. 44 B. L. J. 642. 


The holder of a draft issued by a bank is 
not entitled to be regarded as a preferred 
ereditor upon the failure of the issuing bank. 
Leach v. Grinnell Savings Bank, Iowa, 212 
N. W. Rep. 485. 44 B. L. J. 609. 


The holder of drafts drawn by a bank on 
another bank and issued in payment of 
money due to the holder is not a preferred 
ereditor upon the failure of the bank draw- 
ing the drafts. North Carolina Corpora- 
tion Commission v. Bank of Hamlet, N. C., 
135 S. E. Rep. 342. 44 B. L. J. 242. 


One who holds a ecashier’s check is not en- 
titled to a preference over other creditors 
upon the failure of the bank by which the 
check was issued. He must come in and 
share with the other creditors in the assets 
of the bank. Milne v. Veigel, Minn., 211 N. 
W. Rep. 954. 44 B. L. J. 337. 


The holder of a cashier’s check is not 
entitled to a preference in the assets of the 
bank issuing the check upon the failure of 
the bank. His only right is to come in and 
share with the other common creditors. Mas- 
sey-Harris Co. v. First State Bank, Kans., 
252 Pac. Rep. 247. 44 B.L. J. 442. 


The holder of a certified check is not 
entitled to a preference over other creditors 
upon the failure of the certifying bank. 
Lloyd v. Butler County State Bank, Kans., 
253 Pac. Rep. 906. 44 B. L. J. 501, 526. 


§140. Deposits withdrawn when bank ih- 
solvent. 


Where a bank pays checks drawn by a 
depositor the payment is valid even though 
the bank was insolvent at the time to the 
knowledge of its officers, if it appears that 
the depositor had no knowledge of the in- 
solvent condition of the bank. Under such 
circumstances, after a bank has been closed, 
the depositor cannot be compelled to re- 
fund the amount of the checks so paid. 
Sioux Falls Trust & Sav. Bank v. Johnson 
Co., 20 Fed. Rep. (2d) 693. 44B.L. J. 747. 


BILLS OF LADING 


§147. Liability of carrier to bank where 
goods delivered without taking up bill. 


Where a carrier delivers goods shipped 
under an order-notify bill of lading, with- 
out taking up the bill of lading, the carrier 
will be liable to the owner of the bill of 
lading for the market value of the goods, 
with interest from the date of the delivery, 
less the amount of freight charges. Orange 
National Bank v. Southern Pacific Co., La., 
110 So. Rep. 329. 44 B. L. J. 287. 


BONDS 
§170. Fidelity bonds. 


A bond executed by a bank cashier pro- 
tecting the bank against loss through his 
failure to honestly and faithfully discharge 
his duties covers losses resulting from the 
cashier’s concealing from the directors’ notes 
and renewals which he believed would not 
meet with their approval and from his per- 
mitting a customer to overdraw his account 
after he had been ordered not to do so. 
Brock v. Clarksburg State Bank, Ind., 154 
N. E. Rep. 296. 44 B. L. J. 625. 


BRANCH BANKING 
See §107. 


CERTIFICATES OF DEPOSIT 


§182. Certificate must be payable to order 
or bearer. 


A certificate of deposit reciting that a 
person has deposited money payable to 
“himself order” is regarded as being pay- 
able to the depositor or to his order and is 
negotiable. Coffee v. Day & Night National 
Bank, 21 Fed. Rep. (2d) 661. 44 B. L. J. 
831. 


CERTIFIED CHECKS 


Statute requiring certified check with bid. 


Where a statute requires bids to be ac- 
companied by a certified check, the statu- 
tory requirement is not complied with where 
the bidder sends a cashier’s check instead. 
Bowie County v. Farmers Guaranty State 
Bank, Tex., 289 S. W. Rep. 451. 44B.L. J. 
254. 


§216. Retention of check as certification. 
See also $11. 
Where a drawee bank retains a check for 
more than 24 hours after the check is de- 
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livered to the bank for payment, the bank’s 
act amounts to a certification of the check. 
United States Fidelity & Guaranty Co. v. 
Jacobs, Tex., 287 S. W. Rep. 504. 44 
B. ts. J. 6. 


Where a check is delivered to the drawee 
bank for payment and not for certification 
the mere retention of it by the bank for 
twenty-four hours does not operate as a 
certification. First National Bank v. Tal- 
ley, Tex., 285 S. W. Rep. 613. 44 B. L. J. 
249. 

The failure of a drawee bank to return 
a check to a collecting bank within twenty- 
four hours after the delivery of the check 
for acceptance amounts to an acceptance 
of the check, rendering the drawee bank 
liable to the collecting bank. The twenty- 
four hour period begins to run when the 
check is actually received by the bank, even 
though it is received after the close of 
banking hours. Clarke v. National Pank, 
Mont., 252 Pac. Rep. 373. 44 B. L. J. 566. 


CHECKS 


§233. Holder of check cannot sue drawee 
bank. 

Where a bank, issuing drafts drawn on 
other banks, fails before the drafts are pre- 
sented for payment, and, in consequence of 
the failure, payment of the drafts is re- 
fused, the holders have no rights in the 
funds against which the drafts are drawn. 
This is because a draft does not operate as 
an assignment of the fund against which 
it is drawn. Leach v. Mechanics Savings 
Bank, Iowa, 211 N. W. Rep. 506. 44 
B. L. J. 252. 


COLLECTIONS 


Duties of collecting bank, liability 
for negligence generally. 

Where a bank, through an extended course 
of dealing, has become the agent of an- 
other bank for the collection of checks and 
other commercial paper forwarded to it, 
such bank cannot arbitrarily and without 
notice refuse to accept for collection a check 
forwarded to it in the usual course of busi- 
ness by the other bank, and is liable for 
the loss resulting from failure to present it 
for payment. McEnelly v. American Nat. 
Bank, Minn., 214 N. W. Rep. 922. 44 
B. L. J. 737. 

A bank is not liable for delivering an 
oil and gas lease without collecting the at- 


§247. 


tached draft where it does not appear that 
the owner of the lease sustained any dam- 
age by reason of the wrongful delivery. 
Wallace v. Davis, Ark.,#®87 S. W. Rep. 393. 
44 B.L. J. 139. 


A bank which receives a check for col- 
lection and which delays in forwarding the 
cheek, such delay resulting in the non-collec- 
tion of the check, will be liable to the 
owner of the check for the amount. First 
Guaranty State Bank v. Meyer & Kiser, 
Tex., 287 S. W. Rep. 1110. 44 B. L. J. 165. 


§250. Lost paper; duty to make inquiry. 
Where a collecting bank claims to have 
forwarded a check for collection direct to 
the drawee and it later develops that the 
check was never received, there is a pre- 
sumption that the check was never mailed. 
In such a ease it is the duty of the collect- 
ing bank, upon learning that the check has 
not been received by the drawee, to present 
and protest it as a lost instrument. If 
the drawer subsequently withdraws his de- 
posit from the drawee bank, the collecting 
bank will be liable to the owner of the 
check. Matlock v. Citizens National Bank, 


Idaho, 250 Pac. Rep. 648. 44 B. L. J. 
15, 25. 
§255. Collection should be made in cash. 


A collecting bank which receives a draft 
in payment of a check will be liable to the 
owner of the check if the draft is not col- 
lected. Citizens’ State Bank v. Spokane & 
Eastern Trust Co., Wash., 254 Pac. Rep. 
238. 44 BLL. J. 724. 


A collecting bank may receive a draft in 
payment of a cashier’s check where it ap- 
pears that the owner of the check knew 
when she received the check that the bank 
could not pay her in cash and, therefore, 
knew that the collection would have to be 
made in this manner. Barnes v. Peoples 
Bank & Trust Co., N. C., 139 S. E. Rep. 
689. 44 B. L. J. 834. 


Where a bank receives a check in ex- 
change for a certificate of deposit, presents 
the check to the drawee and takes the lat- 
ter’s draft in payment, which draft is dis- 
honored because of the issuing bank’s fail- 
ure, the loss is due to the negligence of the 
bank which received the check and it will be 
liable upon the certificate of deposit. Na- 
tional Bank of Commerce v. Shepard, Okla., 
243 Pac. Rep. 749. 44 B. L. J. 243. 
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Authority to send checks direct to the 
drawee banks does not include authority to 
receive anything other than money, in pay- 
ment. Hommerberg v. State Bank, Minn., 
212 N. W. Rep. 16. 44 B. L. J. 167, 190. 


A bank to which a note is sent for col- 
lection must make the collection in money. 
A collection from the maker in any other 
medium is not binding on the owner of the 
note. He may still enforce the note against 
the maker. State v. Hanson, N. D.,.213 
N. W. Rep. 353. 44 B. L. J. 628. 


Where a correspondent bank, to which 
checks are sent for collection, receives in 
payment the drawee’s draft indorsed by an- 
other bank without recourse and the draft 
is dishonored because of the issuing bank’s 
failure before presentment of the draft, the 
correspondent will be responsible for the 
amount of the checks to the forwarding 
bank. In the absence of agreement, a col- 
lecting bank is without authority to receive 
anything except cash in payment of checks 
sent to it. First National Bank v. First 
Utah National Bank, 15 Fed. Rep. (2d) 
913. 44 B. L. J. 186. 


The plaintiff deposited in a Chicago bank 
checks on a South Dakota bank. The Chi- 
cago bank forwarded them to the defendant 
Federal Reserve Bank of Minneapolis: and 
the latter sent them direct to the drawee 
which issued its draft in payment. The 
draft was dishonored because of the failure 
of the issuing banks. It was held that the 
defendant was not liable for the amount of 
the checks where it appeared that Regula- 
tion J of the Federal Reserve Board, Series 
1917, authorized sending items direct to the 
drawees; that the defendant had issued a 
circular stating that items would be sent 
direct to the drawees and remittance by 
draft requested; that a South Dakota stat- 
ute authorized the sending of items direct 
and that there was a custom in Minnesota 
and South Dakota authorizing collections to 
be made in this manner. Transcontinental 
Oil Co. v. Federal Reserve Bank, Minn., 214 
N. W. Rep. 918. 44 B. L. J. 796. 


§259. Mailing check direct to drawee bank. 


Even though there is a statute which 
authorizes collecting banks to forward 
checks for collection direct to the banks on 
which they are drawn, this method of ecol- 
lection is not obligatory and a bank may 
transmit checks through its correspondents. 
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Jensen v. First Nat. Bank, S. D., 213 N. W. 
Rep. 854. 44 B. L. J. 694. 

Regulation J of the Federal Reserve 
Board (Series of 1924) authorizing the 
Federal Reserve Banks, in collecting checks, 
to forward the checks direct to the drawee 
banks and to receive payment in cash or 
bank draft is valid and has the force and 
effect of a statute. Louisville & Nashville 
Railroad Co. v. Nashville Branch, Federal 
Reserve Bank of Atlanta, Chancery Court 


of Davidson County, Tenn. 44 B. L. J. 665. - 


§265. Collecting bank liable for its corre- 
spondents’ negligence. 

A bank which receives a check for collec- 
tion is responsible for the negligence of its 
correspondent banks in making the collec- 
tion. Hommerberg v. State Bank, Minn., 
212 N. W. Rep. 16. 44 B. L. J. 190. 


§267. Bank not liable in such cases. 

A bank, which receives paper for collec- 
tion is not liable for the negligent acts of 
the correspondent banks through which the 
collection is accomplished. First Nat. Bank 
v. Haymaker, Cal., 257 Pac. Rep. 454. 44 
Be 


A collecting bank is not liable for the 
negligence or defaults of its correspondent 
banks, provided it uses due care in selecting 
its correspondents. Jensen v. First Nat. 
Bank, S. D., 213 N. W. Rep. 854. 44 B. L. 
J. 694, 


A bank which forwards a check for col- 
lection is not liable to the depositor where 
a correspondent bank fails after collecting 
the check from the drawee and while the 
proceeds are still in its hands. Crawford v. 
First State Bank, Okla., 251 Pac. Rep. 481. 
44 B. L. J. 283. 


§271. Failure of bank connected with col- 
lection transactions; rights of parties. 


See also $130. 


When a Federal Reserve Bank forwards 
a check for collection to the bank on which 
the check is drawn and the latter remits 
by draft, which draft is dishonored because 
of the failure of the drawee (of the check) 
before the draft is presented, the Federal 
Reserve Bank is entitled to a preference 
over the other creditors in the assets of 
the failed bank. Rainwater v. Federal Re- 
serve Bank, Ark., 290 S. W. Rep. 69. 44 
B. L. J. 334. 
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Where a draft is delivered to a bank for 
collection and the bank receives a check in 
payment, which it uses in settlement of a 
clearing balance and then fails, the owner 
is not a preferred creditor; but, where the 
proceeds of such a draft come to the hands 
of the receiver, the owner is a preferred 
ereditor. Smith Reduction Corp. v. Wil- 
liams, 15 Fed. Rep. (2d) 874. 44 B. L. J. 
357. 


The plaintiff, as payee of certain checks, 
indorsed them in blank and deposited them 
with his banker. The banker forwarded 
them to his correspondent, the defendant 
bank, for collection. The latter collected 
them and while the proceeds were in its 
possession, the forwarding banker became 
insolvent. It was held that the defendant 
could apply the proceeds to the satisfaction 
of a debt owing to it by the forwarding 
banker even though it was understood be- 
tween the plaintiff and the banker that the 
checks were received by the banker merely 
as an agent for collection. Blacher v. Na- 
tional Bank of Baltimore, Md., 136 Atl. 
Rep. 383. 44 B. L. J. 175. 


Where checks are sent to a collecting bank 
for collection and the bank collects the 
checks and remits the proceeds by its cash- 
ier’s checks and fails before the cashier’s 
checks are collected, the payee of the cash- 
ier’s checks will be entitled to a preference 
in the general assets of the defunct bank. 


But, if the checks forwarded for collec- 
tion are drawn on the collecting bank, and 
are paid by merely charging them against 
the accounts of the drawers, no addition 
being made to the general funds of the 
bank, no trust relation is created. In such 
circumstances, the payee of the cashier’s 
checks is entitled to come in only as a gen- 
eral creditor. Hall v. Sullivan, Okla., 243 
Pac. Rep. 45. 44 B. L. J. 635. 


The holder of a note sent it, at the re- 
quest of the maker, to a bank near the lat- 
ter’s home for the purpose of enabling the 
maker to make a payment thereon. The 
maker made a payment to this bank. The 
bank became insolvent and failed to trans- 
mit the money. It was held that the bank 
was the agent of the holder and that the 
latter must bear the loss. Burch v. Odell, 
N. D., 209 N. W. Rep. 792. 44 B. L. J. 195. 

Where it is agreed between the depositor 
of checks and the bank that the bank shall 
act as collection agent only and the bank 
forwards the checks to a correspondent bank 


and fails before the proceeds are remitted, 
the correspondent bank may not apply the 
proceeds to a debt owing to it from the 
forwarding bank, notwithstanding that the 
checks were indorsed unrestrictedly .and 
that the correspondent bank had no knowl- 
edge of the agency agreement. Gamble v. 
Sioux Falls Nat. Bank, S. D., 213 N. W. 
Rep. 857. 44 B. L. J. 649. 


A bank in Chicago sent to a bank at 
Batavia, Ia., for collection a draft drawn 
on one of the Batavia bank’s depositors. 
The depositor gave to the Batavia bank a 
check drawn on itself in payment of the 
draft, but the depositor’s account was over- 
drawn at the time and remained so until the 
failure of the Batavia bank, which occurred 
three days later. The check was never paid 
or even charged to the depositor’s account. 
It was held that the Chicago bank was en- 
titled to no preference over other creditors 
in the assets of the failed bank. Andrew 
v. Farmers’ State Bank, Iowa, 212 N. W. 
Rep. 124. 44 B. L. J. 484. 


§272. Title of collecting bank. 
See also §92. 


Whether title to a draft passes to the 
bank in which it is deposited. for collection 
held a question for the jury. Live Stock 
State Bank v. Forrest City Grocer Co., Ark., 
295 S. W. Rep. 395. 44 B. L. J. 903. 


Where a draft is transferred to a bank 
with a restrictive indorsement title does 
not pass to the bank, but the bank becomes 
the owner of the draft upon remitting the 
amount. Cairo National Bank v. Blanton 
Co., Mo., 287 S. W. Rep. 839. 44 B. L. J. 
235. 


§273. Right to revoke credit or charge 
back check. 

The fact that a bank gives a depositor 
eredit for the amount of a check deposited 
does not in itself prevent the bank from 
charging the amount of the check back 
against the depositor’s account in the event 
that it is returned uncollected. Tropena v. 
Keokuk Nat. Bank, Iowa, 213 N. W. Rep. 
398. 44 B. L. J. 573. 


CONSIDERATION 


§283. Instances of sufficient consideration. 


The defendant corporation which owned 
a majority of the stock of the plaintiff cor- 
poration, made a contribution along with 
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the other stockholders so that the plaintiff 
would not have to pass its dividend. It was 
held that the check representing the de- 
fendant’s contribution was based on a suf- 
ficient consideration. H. H. Brown Shoe 
Co. v. H. C. Brown Co., Mass., 155 N. E. 
Rep. 22. 44 B. L. J. 547. 


§289. Illegal consideration. 

Under a provision of the Arkansas con- 
stitution providing that no private corpora- 
tion shall issue stocks or bonds except for 
money or property actually received, or 
labor done, a note given for the purchase 
price of stock of a bank is void, and a re- 
newal of such a note is likewise void. Bank 
of Dermott v. Measel, Ark., 287 S. W. Rep. 
1017. 44 B. L. J. 159. 


§291. Instruments given in gambling trans- 
actions, 


Where the payee of a check, which is 
void under a statute because given in pay- 
ment of a gambling debt, deposits the check 
in a bank and withdraws the proceeds, and 
the drawer stops payment before the check 
is presented to the drawee, the bank will be 
allowed to recover the amount of the check 
from the payee. Thompson v. First State 
Bank, Ky., 288 S. W. Rep. 762. 44 B. L. J. 
308, 


CORPORATIONS 


§305. Foreign corporations. 


The selling of travelers’ checks by a New 
York bank in the state of Washington, 
through a local state bank, does not consti- 
tute doing business in Washington so as 
to subject the New York bank to the juris- 
diction of the Washington courts. Krause 
v. Hanover National Bank, Wash., 255 Pac. 
Rep. 934. 44 B. L. J. 509. 


§310. Officers executing notes held not per- 
sonally liable. 

On a note signed by a corporation the 
corporate name was followed by the words 
“Board of Directors” and these were fol- 
lowed, in turn, by the names of the direec- 
tors. It was held that the directors were 
not individually liable on the note. Ken- 
nedy & Parsons Co. v. Lander Dairy & 
Produce Co., Wyo., 252 Pac. Rep. 1036. 
44 B. L. J. 489. 


The president of a corporation signed a 
note in the following form: “H. E. Hughes 
& Co.,Ine., H. E. Hughes, President,” intend- 
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ing to bind the corporation only and not him- 
self. It was held that the president was 
not personally liable although he neglected 
to write the word “by” before his signa- 
ture. H. E. Hughes & Co. v. Washington 
Finance Corp., Ky., 292 S. W. Rep. 335. 
44 B. L. J. 463. 


Two officers signing notes on behalf of 
their corporation were not personally liable 
even though they did not write “by” before 
their signature and the notes contained the 
following printed clause: “And each and 
every party signing this note as officer or 
agent of a corporation or co-partnership, 
also binds himself individually as princi- 
pal.” The reason was that the officers sign- 
ing the notes did not intend to become per- 
sonally bound, that the clause above quoted 
was in fine print and had not been read by 
the officers and that the president of the 
payee corporation represented that they 
would not be liable. Union Machinery & 
Supply Co. v. Taylor-Morrison Logging Co., 
Wash., 254 Pac. Rep. 1094. 44 B. L. J. 
586. 


The words “credit the drawer” on the face 
of a note, followed by the signature of the 
treasurer of the maker corporation do not 
make the treasurer liable as indorser. Such 
words are commonly used to signify that 
a note is for the maker’s accommodation and 
that the proceeds thereof are his though it 
is drawn payable to another. Merchants’ 
Nat. Bank v. Raesly, Pa., 136 Atl. Rep. 
238. 44 B.L. J. 494. 


DEPOSITS 


§328. Disclosure of depositor’s balance. 

Under the laws of Ohio a bank cashier 
may not be compelled at the instance of a 
tax official to produce the books of the bank 
for the purpose of disclosing to the official 
the status of the depositor’s account. And 
the cashier is not in contempt of court for 
refusing to produce such books or testify 
as to what the bank’s records show. State 
ex rel Hess v. Smith, Ohio, 157 N. E. Rep. 
327. 44 B. L. J. 780. 


§330. Deposit guaranty laws. 

In order to create a “deposit” within the 
meaning of the act, it is essential that (1) 
the money is placed in the bank in reality 
for the benefit of the depositor, or that 
(2) there are delivered to or left with the 
bank checks or drafts, the commercial 
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equivalent of money, subject to his order, 
and by virtue of which action the title to 
the money passes to the bank. State Bank- 
ing Board v. Goose Creek State Bank, Tex., 
294 S. W. Rep. 310. 44 B. L. J. 862. 


The owners of Liberty Bonds, at a time 
when such bonds were selling at slightly less 
than par, deposited them in a bank and 
received a certificate of deposit for the par 
value, paying 5 per cent. interest. Upon 
the insolvency of the bank, it was held that 
the deposit was protected by the state guar- 
anty fund, although the statute prohibits 
the payment of interest on deposits at a 
rate nigher than 5 per cent. Ahearn v. 
Smith, 8. D., 211 N. W. Rep. 448. 44 
B. L. J. 330. 


A bank, which received a check with an 
escrow agreement, collected the check and 
paid the proceeds to a party who was not 
entitled to it. The bank subsequently failed. 
It was held that the claim of the rightfui 
owner of the deposit was protected by the 
state guaranty fund. Austin v. Matthews, 
Tex., 284 S. W. Rep. 308. 44 B. L. J. 57. 


The holder of a certificate of deposit, 
payable on return properly indorsed and 
bearing interest if left twelve months de- 
manded payment from the bank twice dur- 
ing the year, offering to waive interest, 
which the bank refused. Upon the failure 
cf the bani, it was held that the deposit 
was un interest bearing deposit and, there- 
fore, not protected under the Texas state 
guaranty fund. Farmers’ State Bank v. 
Mincher, Tex., 290 S. W. Rep. 1090. 44 
B. L. J. 551. 

When a check is certified the drawer loses 
any rights which he might otherwise have 
had in the state guaranty fund, and neither 
he nor any subsequent holder is entitled 
to the protection of the guaranty fund. 
Lloyd v. Butler County State Bank, Kans., 
253 Pac. Rep. 906. 44 B. L. J. 501, 526. 


Where a county tax collector deposits 
taxes in the county depository in his name 
as “tax collector,” without deducting his 
commissions, he will not, upon the insol- 
vency of the depositor, be entitled to the 
amount of his commissions out of the state 
guaranty fund. The reason is that funds 
deposited in his name as tax collector con- 
stitute a public fund secured by the de- 
pository’s bond. Kiser v. Austin, Tex., 286 
S. W. Rep. 1082. 44 B. L. J. 142. 


Where a bank, upon receipt of a deposit, 
issues a certificate of deposit providing for 


payment of 5 per cent. annual interest, and 
where, by an understanding between the 
bank and the depositor, the bank pays a 
bonus in addition to interest at 5 per cent., 
the transaction does not constitute a de- 
posit within the meaning of the Nebraska 
bank depositors’ guaranty act, but is a mere 
loan of money to the bank. State ex rel. 
Spillman v. Security State Bank, Nebr., 214 
N. W. Rep. 293. 44 B. L. J. 945. 


Where a bank deposit is partially secured 
by securities delivered to the depositor by 
the bank, the deposit is “otherwise secured” 
and the bank deposit guaranty law does not 
protect the balance after the securities have 
been sold and the proceeds applied. Board 
of Levee Commissioners v. Love, Miss., 113 
So. Rep. 335. 44 B. L. J. 867. 


§333. Deposits made when bank insolvent 
—rights of depositor. 

When a bank receives a check on deposit 
from a customer at a time when the bank is 
insolvent it must appear, in order for the 
customer to be entitled to a preference upon 
the fa®ure of the bank, that the officers 
knew that the bank would not, or could not, 
repay upon demand. The customer will not 
be entitled to a preference where it appears 
that the officers had reason to believe that 
the bank, although insolvent, would be able 
to continue in business through the aid of 
another bank. May v. Bank of Hughesville, 
Mo., 291 S. W. Rep. 170. 44 B. L. J. 619. 


§334. Civil liability of officers. 

Under the laws of Kansas (R. S. 9-163, 
9-164) providing that any officer or direc- 
tor of a bank who receives or assents to the 
reception of deposits by it when he knows 
that it is insolvent or in a failing condition, 
is liable for the amount of the deposits, a 
director who has served as such for several 
years is not excused from responsibility by 
the fact that he was, for some time prior 
to the failure of the bank, physically in- 
capable of attending to his duties as di- 
rector. Ramsey v. Adams, Kans., 253 Pac. 
Rep. 416. 44 B. L. J. 417. 


§335. Criminal liability of officers. 


A check drawn against the account of 
one depositor and credited to the account 
of another depositor in the same bank is 
a deposit within the meaning of the Iowa 
statute (Code 1924, §9279) making it a 
crime for a banker to accept or receive a de- 
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posit while insolvent. State v. Ostby, Iowa, 
210 N. W. Rep. 934. 44 B. L. J. 346. 


§338. Special deposits. 

A sum of money was placed in escrow 
with a bank to be paid out only to the 
plaintiff company, which was to drill a well 
for the depositor. The bank paid out the 
money to others on orders of the depositor, 
and thereafter the plaintiff brought this 
action against the bank to recover the 
amount of the deposit. It was held that 
the plaintiff was entitled to recover that 
amount with interest. Bank of Rison v. 
Layne & Bowler Co., Ark., 292 S. W. Rep. 
126. 44 B. L. J. 562. 


§339. Bank’s liability for stolen property. 
See $1111. 


§343. Public deposits. 

A state banking corporation in North 
Carolina has the power to give security to 
the sureties on a bond given by the bank 
to a county depositor. Page Trust Co. v. 
Rose, N. C., 185 8. E. Rep. 795. 44 B. L. J. 
263. 


A bank may not pledge its assets to secure 
county funds deposited with it. Divide 
County v. Baird, N. D., 212 N. W. Rep. 236. 
44 B. L. J. 341. 


The South Dakota statute providing that 
depositaries of municipal funds shall be re- 
quired to furnish bonds or other security 
refers to indemnity bonds or undertakings, 
and not to negotiable bonds, and does not 
authorize such depositaries to secure de- 
posits of public moneys by pledging their 
assets. Hirning v. Toohey, S. D., 210 N. W. 
Rep. 723. 44 B. L. J. 359. 


Security for deposits. 


In Louisiana, a bank has no authority 
to pledge its assets to secure a depositor 
against loss of the deposit. It may, how- 
ever, give security for money borrowed, pro- 
vided the loan is made pursuant to a resolu- 
tion of the board of directors even though 
the money is borrowed from a depositor and 
paid to the bank with a check drawn against 
the deposit. Carter v. Brock, La., 110 So. 
Rep. 71. 44 B. L. J. 85. 


§344. Deposits by attorney. 


A man gave to his son powers of attorney 
to draw, indorse and deposit checks in eon- 
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nection with accounts in two banks in the 
father’s name. The son drew checks to his 
own order or to the order of a trust com- 
pany and deposited them in his own account 
in the trust company and appropriated the 
proceeds to his own use. It was held that 
the trust company was not liable to the 
father. (43 B. L. J. 247 reversed.) Empire 
Trust Co. v. Cahan, 47 Sup. Ct. Rep. 661. 
44 B.L. J. 514, 


§345. Deposits by corporate officials and 
other agents. 

The treasurer of a corporation authorized 
to draw checks against the corporation’s ac- 
count, drew a number of checks payable to 
his own order and deposited them in his in- 
dividual account in the defendant bank. The 
treasurer misappropriated the proceeds. It 
was held that the bank, having had no no- 
tice of the fraud was not responsible to the 
corporation. Eastern Mutual Insurance Co. 
v. Atlantic Nat. Bank, Mass., 157 N. E. Rep. 
520. 44 B. L. J. 913, 931. 


New York statute intended to protect 
banks as to checks signed or indorsed by 
corporate officers. 44 B. L. J. 344. 


§347. Deposits by executors, administrators 
and trustees. 


California statute (§16-c of the Bank 
Act) modifying liability of banks in the 
collection of checks. 44 B. L. J. 917. 


§354. Deposits in two names. 

The plaintiff opened a savings account 
in her name in trust for her husband, joint 
owners subject to the order of either. One 
of the bank’s rules required the production 
of the passbook on making withdrawals. The 
husband, by falsely representing that the 
passbook had been lost, obtained a duplicate 
and withdrew the deposit. The passbook 
had been in the plaintiff’s possession all 
the time. It was held that the bank was 
liable to the plaintiff. Mercantile Savings 
Bank v. Appler, Md., 135 Atl. Rep. 373. 
44 B. L. J. 317. 


The mother of a minor child deposited 
money in a savings bank in the names of 
herself “or” the child “Payable to both or 
either, or the survivor, granting each to the 
other irrevocable power to draw on our joint 
or several names.” The child had no knowl- 
edge of the deposit and the mother retained 
the passbook until her death. It was held 
that the deposit belonged to the mother’s 
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estate and that the child had no interest in 
it. Clark v. Bridges, Ga., 136 S. E. Rep. 
825. 44 B. L. J. 483. 


§355. Survivor entitled to fund. 


A depositor had his wife’s name added 
to his bank account making the same “pay- 
able to either party or survivor.” On the 
death of the depositor, it was held that the 
wife was entitled to the deposit under the 
New York statute (§148 of the Banking 
Law) even though the words used in chang- 
ing the account did not conform exactly to 
the wording prescribed by the statute. In 
re Sanders’ Estate, 223 N. Y. Supp. 588. 
44 B. L. J. 938. 


Sophia Schroeder had the name of Henry 
Schroeder added to her own on two savings 
accounts with this notation on one, “Either 
or, in case of death of either the survivor 
may draw part or the whole,” and this nota- 
tion on the other: “Either may draw bal- 
ance at death of either payable to survivor.” 
At various times, under the authority of 
these notations, Henry Schroeder drew vari- 
ous sums from the accounts. Upon the 
death of Sophia, it was held that Henry 
was entitled to both deposits as survivor. 
Osterland v. Schroeder Ohio, 153 N. E. Rep. 
758. 44 B. L. J. 28. 


Where a person deposited his money in 
the names of himself and another person, 
payable to either or the survivor, it was 
held that the survivor would be entitled to 
the fund upon the death of the depositor 
even though the depositor retained the right 
to revoke the right of the other party to 
draw and did not deliver the passbook to 
the other party, it appearing that he did 
deliver it to the bank for the purpose of 
facilitating withdrawals by the other party 
and took a receipt for it. Cleveland Trust 
Co. v. Scobie, Ohio, 151 N. E. Rep. 373. 
44 B. L. J. 502. 


Payment of deposit 

Where an administrator sues a bank for 
a deposit standing to the credit of the de- 
cedent, the bank is entitled to interpose the 
defense that the deposit belonged to the de- 
cedent’s mother and that it was paid to her 
after the decedent’s death. White v. Bank 
of Angola, 223 N. Y. Supp. 508. 44 B. L. J. 
934. 


Deposits confiscated by foreign government. 
A New York bank having a branch in 
Petrograd must pay to a depositor the 


amount of his deposit in that branch, al- 
though all the funds in the possession of 
the banks in that city were confiscated by 
the Soviet Republic. (Affirming 42 B. L. J. 
330.) Sokoloff v. National City Bank, 224 
N. Y. Supp. 101. 44 B. L. J. 837. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


§377. Appointment of bank or trust com- 
pany. 

Where a testator names as executor of his 
will a trust company and its survivors and 
successors and the trust company merges 
into another trust company, the latter is en- 
titled to act as executor. Matter of Berg- 
dorf’s Will, 206 N. Y. 309, 99 N. E. Rep. 
714. 44 B.L. J. 4, 916. 


Where a trust company, named as execu- 
tor in a will, becomes a national bank, it 
will not upon the death of the testator, be 
entitled to act as such executor. Petition 
of Commonwealth-Atlantic National Bank, 
Mass., 144 N. E. Rep. 443. 44 B. L. J. 4, 
915. 

A trust company was named as trustee 
under a will and subsequently appointed by 
the probate court. Later, the trust com- 
pany was converted into a national bank 
and thereafter consolidated with another 
national bank. It was held that the bank 
had, by this change, lost the right to act 
as trustee. In re Commonwealth Atlantic 
Nat. Bank, Supreme Judicial Court of Mas- 
sachusetts, November 22, 1927. 44 B. L. J. 
915. 


§384. Power and duties. 


One of several executors of a will cannot, 
against the wishes of his associates and, 
without authority of court, employ personal 
counsel and charge the counsel’s compensa- 
tion against the estate. Galt v. Davis, 8 
Fed. Rep. (2d) 1012. 44 B. L. J. 228. 


§389. Presentment and payment of claims. 


Where an insolvent estate is liable for 
the payment of certain notes and there are 
accommodation makers or accommodation 
indorsers of the notes, such makers or in- 
dorsers are not entitled to have distribution 
to the holders of the notes postponed until 
the amounts which the makers or indorsers 
are required to pay shall be determined, in 
order that they may be in a position to file 
their claims for such amounts. In re Taub- 
in’s Estate, 219 N. Y. Supp. 494. 44 B. L. 
J. 372. 
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§391. Investments—duty to invest and care 
required. 

An executor retained as part of the estate 
shares of stock in a publishing company for 
fourteen years after the testator’s death, 
during which time the stock decreased con- 
siderably in value. It was held that the 
executor should be surcharged with the 
amount of the difference between what the 
stock would have brought had the executor 
exercised reasonable business judgment and 
what it actually brought when sold. In re 
Brown’s Estate, Pa., 135 Atl. Rep. 112. 44 
B. L. J. 106. 


An adininistratrix who fails to sell sub- 
scription rights on shares of stock belong- 
ing to the estate will be liable for the loss 
sustained by the estate, even though she acts 
upon the advice of her attorney and in 
ignorance of the value of the subscription 
rights. In re Belcher’s Estate, 221 N. Y. 
Supp. 711. 44 B. L. J. 583. 


FALSE FINANCIAL STATEMENTS 
See $633. 


FOREIGN EXCHANGE 
§414. Power to deal in foreign exchange. 


Under the New York Banking Law, a 
bank may not open an account in terms of 
foreign money and agree to repay on de- 
mand in United States currency at the rate 
of exchange prevailing at the time of the 
payment. Weber v. American Union Bank, 
217 N. Y. Supp. 833. 44 B. L. J. 7. 


FORGED PAPER 


Questions and answers on checks bearing 
forged indorsements. 44 B. L. J. 95. 


§ 420. Liability of bank to drawer where 
bank pays check bearing forged sig- 
nature. 

A bank which pays a check bearing 
forgeries of a depositor’s signature is lia- 
ble to the depositor for the amount. Fourth 
& Central Trust Co. v. Johnson, Ohio, 156 
N. E. Rep. 462. 44 B.L. J. 438. 


§422. Drawee may not recover money paid 
on check bearing forged signature. 


Where a drawee bank pays a check on 
which the drawer’s signature is a forgery 
it will not be permitted to recover the money 
from a person who received it in good 
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faith. United States Fidelity & Guaranty 
Co. v. Jacobs, Tex., 287 S. W. Rep. 504. 
44 B.L. J. 6. 


§ 427. Where check cashed for stranger. 


A drawee bank paying a check on a 
forgery of the drawer’s signature may re- 
cover the money from the bank to which it 
was paid where it appears that the latter 
eashed the check for a stranger without re- 
quiring identification. First National Bank 
v. Wood County, Tex. 294 S. W. Rep. 324. 
44 B. L. J. 668. 


§ 430. Where drawer negligent. 


A bank was held not liable to its de- 
positor in paying his check on a forged in- 
dorsement where it appeared that the de- 
positor was negligent in. giving his check 
to a person whom he had reason to believe 
would make fraudulent use of it and re- 
fused to deliver the check to the bank at the 
time of notifying it of the forgery. Showers 
v. Merchants Nat. Bank, 23 Schuylkill Legal 
Record 345. 44 B. L. J. 951. 


§ 439. Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank. 

Where a bank depositor neglects to ex- 
amine the statements of his account rendered 
by the bank, the bank will not be liable for 
amounts withdrawn and misappropriated by 
the depositor’s agent authorized to sign 
checks against the account. Trust Co. of 
Norfolk v. Snyder, Va., 138 S. E. Rep. 477. 
44 B. L. J. 877. 


§ 440. Pass book rule. 


Where a drawee bank is negligent in pay- 
ing checks bearing forged signatures, the 
bank is not excused from liability by the 
fact that the depositor entrusted the ex- 
amination of the bank’s statement and re- 
turned checks to the employee who, without 
the depositor’s knowledge was an ex-convict 
and responsible for the forgeries, even 
though a rule in the passbook requiring 
irregular checks to be reported within ten 
days was rfot complied with by the depositor. 
Southwest Nat. Bank v. Underwood, Tex., 
295 S. W. Rep. 253. 44 B. L. J. 896. 


§ 445. Depositor’s duty to give notice upon 
discovering forged indorsement. 

The Iowa statute absolving a drawee bank 

from liability in paying “a forged or raised 

check” unless the depositor gives notice to 
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the bank within six months after the check 
is returned to him has no application to a 
eheck bearing a forged indorsement. Me¢e.- 
Cornack v. Central State Bank, Iowa, 211 
N. W. Rep. 542. 44 B. L. J. 85. 


§ 446. Drawee bank paying check on forged 
indorsement held liable to true owner. 
Where a salesman receives a check payable 
to his employer and, without authority, in- 
dorses the payee’s name upon the check and 
eashes it at the drawee bank, the bank is 
liable to the payee. Authority to receive 
checks is not authority to indorse. Wayne 
Tank & Pump Co. v. Bank of Eureka 
Springs, Ark., 290 S. W. Rep. 370. 44 B. 
L. J. 395. 


§447. Drawee held not liable. 


Where the bank on which a check is drawn 
pays it on a forged indorsement, it is held 
that the payee cannot compel the bank to 
pay the amount of the check to the payee. 
Gordon Fireworks Co. v. Capital Nat. Bank, 
Mich., 210 N. W. Rep. 263. 44 B. L. J. 137. 


$452. Check payable to fictitious payee. 
One Halverson falsely represented to the 
plaintiff that he had a client Kutsman, who 
wished to borrow on the security of a mort- 
gage. The plaintiff drew a check for the 
amount of the loan on the defendant bank 
to the order of Kutsman and delivered it 


to Halverson who wrongfully indorsed the: 


eheck and collected it. Kutsman was a 
fictitious person. It was held that the de- 
fendant bank was liable to the plaintiff. 
McCornack v. Central State Bank, Iowa, 211 
N. W. Rep. 542. 44 B. L. J. 83. 


GIFTS 


§463. Delivery is essential to the validity 
of a gift. 

The owner of all the stock of a corpora- 
tion had certificates issued in the names of 
his wife and children and had them sign 
receipts for the certificates on the stock 
certificate book. He kept the certificates 
and the control of the company until his 
death. His object was to make a gift effec- 
tive at his death and to avoid the inheri- 
tance tax. It was held that there was no 
valid gift and that the stock belonged to 
his estate. Crane v. I. Seymour Crane, N. 
J., 135 Atl. Rep. 782. 44 B. L. J. 537. 


§466. Gifts of securities. © 


Where the renter of a safe deposit box 
delivers the key or keys to another person 


with the intention of making a gift of the 
contents of the box and allows such other 
person to have access to the box there is a 
valid gift inter vivos of the contents. In 
re Leadenham’s Estate, Pa., 137 Atl. Rep. 
247. 44 B. L. J. 596. 

The owner of bonds, prior to his death, 
told several persons that he had made a 
gift of the bonds to a woman who acted as 
his nurse. He had the bonds placed in an 
envelope upon which he wrote that they were 
the property of the nurse and transferred 
them from his lock box to hers, where they 
remained until his death. It was held that 
there was a valid gift of the bonds. Burg 
v. Brown, Wisce., 210 N. W. Rep. 702. 44 
B. L. J. 298. 


§ 467. Gifts of bank deposits. 


A bank depositor had the name of an- 
other person added to the account so as to 
make it payable to either. The passbook 
was left in the possession of the bank for 
about a year and then the depositor took it 
back and kept it until his death. It was 
held that there had been no valid gift so as 
to entitle the survivor to the deposit. Jones 
v. Bank of San Jose, Cal., 256 Pac. Rep. 
247. 44 B. L. J. 871. 


The delivery by a depositor of a pass- 
book representing a checking account in a 
commercial bank, with a verbal statement 
by the depositor that she gives the balance 
in the account to the transferee, does not 
ednstitute a valid gift causa mortis (a gift 
to take effect only in the event of the 
donor’s death). In this respect a checking 
account differs from a savings account. 
Brophy v. Haeberle, 221 N. Y. Supp. 598. 
44 B. L. J. 632. 


The drawer of a check delivered it to the 
payee intending to make a gift. The payee 
indorsed and deposited the check in the 
drawee bank, opening a new account in her 
name. It was held that there had been a 
valid gift and that the drawer could not 
recover the amount from the payee’s ad- 
ministratrix after the payee’s death. Con- 
nors v. Murphy, N. J., 134 Atl. Rep. 681. 
44 B. L. J. 50. 

A savings depositor, believing that she 
was about to die, delivered her bank book to 
her sister, together with certain slips for 
withdrawals of deposits, and stated that the 
money in the banks was her sister’s prop- 
erty. Upon her death, it was held that her 
sister, rather than the administrator of her 
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estate, was entitled to the money. Saba v. 
Cleveland Trust Co., Ohio, 154 N. E. Rep. 
799. 44 B. L. J. 400. 


GUARANTY. 
See also § 116. 


§471. Construction of contract of guaranty. 


Stipulations in a note that renewal or ex- 
tension may be granted to the maker with- 
out the consent of the guarantors cannot be 
read into a separate written instrument 
guaranteeing payment of the note when due, 
unless they are set forth or are identified by 
reference. Farmers’ & Merchants’ Nat. Bank 
v. Doffing, Minn., 213 N. W. Rep. 375. 44 
B. L. J. 557. 


HOLDERS IN DUE COURSE 


§482. Holder must take without notice of 
defect. 


One who purchases a trade acceptance 
from the payee is bound to make careful 
inquiry where it appears that he has pre- 
viously purchased acceptances from the same 
payee and that the acceptors have claimed 
that the acceptances were obtained from 
them by fraud. If he does not make careful 
inquiry in such circumstances he is not a 
holder in due course and will not -be per- 
mitted to enforce the acceptance against 
the acceptor if the latter has a defense to 
the instrument. Salem Trading & Finance 
Co. v. Peterson, R. I., 136 Atl. Rep. 445. 
44 B. L. J. 669. 


The defendant executed a note and signed 
a writing directed to the plaintiff bank to 
the effect that, if the bank purchased the 
note, the defendant would pay it before ma- 
turity provided he obtained a certain loan 
before maturity. It was held that this did 
not put the bank on notice of an agreement 
as between the defendant and the payee that 
the note was not to be paid if the loan was 
not obtained and that the defendant was 
liable on the note. Kelly v. Harlan Nat. 
Bank, Ky., 281 S. W. Rep. 823. 44 B. L. J. 
560. 


The fact that the purchaser of a note for 
value knew that stock in payment for which 
the note was given was worthless at 
the time of the purchase was held not to 
constitute a defense to an action on the note 
where the evidence showed that the stock 
had a value at the time the note was exe- 


cuted. McAnge v. Falls, Miss., 110 So. Rep. 
840. 44 B. L. J. 389. 


A recital in a trade acceptance that the 
obligation of the acceptor arises out of the 
purchase of goods from the drawer does 
not put the purchaser on inquiry as to 
whether the goods have in fact been sold, 
even though he knows that the drawer is a 
dealer in commercial paper and not in com- 
modities. Havens v. Foskett, Cal., 254 Pac. 
Rep. 642. 44 B. L. J. 653. 


The purchaser of a note, to be a holder 
in due course, must have received the note 
without notice of any defect therein. Se- 
curity Finance Co. v. Thompson, Ky., 287 S. 
W. Rep. 938. 44 B. L. J. 163. 


Customer receiving note from bank after 
insolvency to replace bonds left with the 
bank for safe-keeping held not to be a holder 
in due course. Hughes v. West, Ky., 288 
S. W. Rep. 1011. 44 B. L. J. 454. 


A provision on the face of a trade accep- 
tance that “the obligation of the acceptor 
hereof arises out of the purchase of goods 
from the drawer,” does not impose on the 
purchaser the duty of inquiring as to the 
contract between the acceptor and the 
drawer. Wakem v. Schneider, Wisc., 213 
N. W. Rep. 328. 44 B. L. J. 701. 


§484. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

Where the stockholders of a corporation 
paid their individual debts with checks 
against the corporation’s bank account to 
persons who received the checks in good 
faith at a time when the corporation was 
solvent and it appeared that the corporation 
ratified the payments, it was held that a 
receiver subsequently appointed for the cor- 
poration could not recover the amounts from 
the persons to whom the checks were de- 
livered. Sweet v. Lang, 14 Fed. Rep. (2d) 
758. 44. B. L. J. 176. 


§489. Notice to officer as notice to bank. 

The defendant gave a note for stock in 
a corporation of which the plaintiff bank’s 
cashier was a director. Misrepresentation 
as to the company’s financial standing was 
backed up by the cashier. The bank pur- 
chased the note, being represented in the 
transaction by its cashier. It was held that 
the bank was not a holder in due course and 
could not enforce the note against the de- 
fendant. Intercity State Bank v. Alwes, 
Kans., 252 Pac. Rep. 235. 44 B. L. J. 362. 
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§490. Holder must take in good faith. 


Neither mere negligence nor even evidence 
sufficient to create suspicion is sufficient to 
charge, the purchaser of a note with notice 
of any defect or infirmity that will pre- 
vent its collection, in the absence of proof 
of actual bad faith. Dutch v. MeMahon, 
219 N. Y. Supp. 321. 44 B. L. J. 369. 


§491. Holder must take instrument before 
maturity. 

Where a note is executed without any date 
of payment being fixed, it is payable on de- 
mand; and where, after delivery, the note 
is altered, without the consent of the maker, 
by the insertion of a date of maturity, the 
note is still payable on demand and one who 
purchases it takes it subject to the defense 
of failure of consideration, as it is past due 
at the time of the purchase. Wilson ‘v. 
Stark, Miss., 111 So. Rep. 133. 44 B. L. J. 
498. 


Trade acceptances, in the hands of one 
who purchased them after maturity, are 
open to the same defenses as if they were 
nonnegotiable. Fagin v. Schilling, Cal., 250 
Pac. Rep. 574. 44 B. L. J. 285. 


§493. Time of acquiring demand notes. 

The question whether a demand note, 
transferred nine or ten months after its 
date, is overdue so that the transferee is 
not a holder in due course is a question for 
the jury to decide. Zucchi v. Thomas, R. L., 
133 Atl. Rep. 437. 44 B.L. J. 34. 


§495. Holder must take for value. 


A bank which receives a draft drawn in 
its favor and gives the drawer credit there- 
for is the owner of the draft and is entitled 
to the proceeds as against a garnishing 
ereditor of the drawer. Merchants’ Pank 
v. Searcy Wholesale Grocery Co., Ark., 289 
S. W. Rep. 472. 44 B. L. J. 375. 


A bank, discounting a note and credit- 
ing the proceeds to the satisfaction of a 
debt owing to it from the payee of the note, 
a corporation, is a holder in due course and 
ean enforce the note against an accommoda- 
tion indorser. Merchants’ Nat. Bank v. 
Home Deposit Co., 218 N. Y. Supp. 293. 
44 B. L. J. 327. 


A transferee who accepts a note on ac- 
count of an antecedent or pre-existing debt 
is a holder in due course. Prahl v. Rudolph, 
Wisc., 210 N. W. Rep. 821. 44 B. L. J. 311. 


The fact that a correspondent bank credits 
to the account of a forwarding bank the 
amount of a check does not make the cor- 
respondent bank a holder in due course so 
as to be entitled to enforce the check against 
the drawer and indorser upon the failure 
of the forwarding bank. Kansas City 
Southern Ry. Co. v. First Nat. Bank, Ark., 
295 S. W. Rep. 357. 44 B. L. J. 824. 


Where a bank purchases from a cus- 
tomer a draft with bill of lading attached, 
deposits the proceeds to the credit of the 
customer, and thereafter an amount equal 
to the amount of the customer’s deposit at 
the time of the purchase plus the amount 
of the draft is paid out on the customer’s 
ehecks before the bank has notice of any 
claim of a creditor of the customer, the 
bank is a purchaser of the draft for value 
and the funds realized from the draft are 
not subject to attachment by a creditor of 
the customer. Braham v. Drew Grocery Co., 
Miss., 111 So. Rep. 155. 44 B. L. J. 421. 


§497. Paper received as collateral. 


One who receives a promissory note as 
collateral security is regarded as having 
given value and is a holder in due course. 
Republic State Bank v. McDaniel, Mo., 290 
S. W. Rep. 449. 44 B. L. J. 379. 


§498. Amount paid. 

The fact that the purchaser of a trade 
acceptance takes it at a discount of ten 
per cent. does not in itself indicate that the 
purchaser is not a holder in due course. 
Wakem v. Schneider, Wisc., 213 N. W. Rep. 
328. 44B.L. J. 701. 

The fact that the full face value of a ne- 
gotiable instrument was not paid by the pur- 
chaser is not of itself sufficient to charge 
the purchaser with notice of infirmities. The 
consideration paid for an instrument may, 
however, be considered in determining the 
question as to the purchaser’s good faith. 
Alfred Williams & Co. v. Wiltz, Conn., 137 
Ail. Rep. 759. 44 B. L. J. 899. 


§500. Rights of holder in due course. 
Where the maker of a note, given in pay- 
ment for shares of corporate stock, relied 
upon his own judgment in making the pur- 
chase and not upon the alleged misrepresen- 
tations of the selling agent, the maker will 
be liable to a bank which purchased the 
note for value before maturity and without 
notice of the alleged misstatement. First 
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Nat. Bank v. Beard, 223 N. Y. Supp. 441. 
44 B. L. J. 958. 


The maker of a note transferred it to 
the payee corporation as collateral under 
an agreement that it was not to be trans- 
ferred. The payee, however, transferred it 
to the plaintiff before maturity and for 
value, the bank having no knowledge of the 
agreement. The payee became insolvent and 
it was held that the bank could enforce the 
note against the maker even though the 
president of the payee was also president of 
the bank. First National Bank v. Bailey, 
N. D., 210 N. W. Rep. 26. 44 B. L. J. 30. 


The plaintiff was induced by false repre- 
sentations to loan bonds to a party who 
sold them to the defendant for value, the 
defendant having no notice of the plaintiff’s 
interest in the bonds. It was held that the 
plaintiff could not recover the bonds from 
the defendant. Crosby v. Paine, Minn., 211 
N. W. Rep. 947. 44 B. L. J. 543. 


Bank held entitled to recover on renewal 
note. Charlotte Bank & Trust Co. v. Wil- 
son, N. C., 186 S. E. Rep. 367. 44B.L. J. 
481. 


§509. Burden of proof. 


The holder of a negotiable instrument is 
deemed to be a holder in due course, but, 
when it appears that he took the instrument 
from one having a defective title, the bur- 
den of proving that he is a holder in due 
course is on the holder. Alfred Williams & 
Co. v. Wiltz, Conn., 137 Atl. Rep. 759. 44 
B. L. J. 899. 


INDORSEMENTS 
§522. Form of indorsement. 


The indorsement of a note payable to 
the order of the West Wisconsin Limestone 
Company in the following form: “Wisconsin 
Limestone Company, by George L. Jacques, 
president,” is valid and transfers title to 
the note. First State Bank v. Cox, Wisc., 
213 N. W. Rep. 290. 44 B. L. J. 672. 


§537. Release of indorser. 


Where the maker of a note, or his ad- 
ministrator, pays the note, an accommoda- 
tion indorser will be discharged and the 
maker’s estate has no rights against the 
indorser. Osborn v. Taylor, N. J., 134 Atl. 
Rep. 859. 44 B. L. J. 240. 
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Where the holder of a note accepts the 
maker’s postdated checks in payment of the 
note his action operates as an extension of 
time or credit to the maker, and the in- 
dorsers of the note are discharged. Kirch- 
stein v. Dreazen, 219 N. Y. Supp. 697. 44 
B. L. J. 5388. 


Where demand, notice and protest are 
waived in the body of a note, an indorser’s 
liability is not affected by stamping over 
his signature a similar waiver although the 
stamping is done without his knowledge or 
consent. First National Bank v. Sweeny, 
Towa, 212 N. W. Rep. 333. 


§538. Effect of extension of time. 


A bank, holding two notes, delivered them, 
with a blank check, to a messenger, instruct- 
ing the messenger to deliver the notes to the 
maker upon his signing the check. The 
maker signed the check stating that he had 
uo funds on deposit to meet it that day, 
which was Saturday, but would have funds 
on Monday. Upon receiving the notes the 
maker destroyed them. The check was pre- 
sented on Saturday and Monday and was re- 
fused both times. It was held that this did 
aot amount to the granting of an extension 
of time, releasing an indorser from liability, 
since the messenger was without authority to 
grant an extension of time. Settle v. Brown- 
ing, Va., 133 S. E. Rep. 769. 44 B.L. J. 66. 


§542. Qualified indorsements. 


The words “without recourse” written 
under the signature of the second indorser 
on a note and in the handwriting of the 
second indorser do not make the first in- 
dorser a qualified indorser. Cameron v 
Ham, Ohio, 155 N. E. Rep. 655. 44 B. L. J. 
615. 


§544. Restrictive indorsements. 


The following indorsement is not restric- 
tive: “For collection. Pay any bank or 
banker, previous indorsements guaranteed.” 
Cairo National Bank v. Blanton Co., Mo., 
287 S. W. Rep. 839. 44 B. L. J. 235. 


The following indorsement is not restric- 
tive: “Pay to the order of any bank, banker 
or trust company. All prior indorsements 
guaranteed.” Sands v. Parker, Tenn., 284 
S. W. Rep. 902. 44 B. L. J. 90. 
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INSURANCE 
§558. Liability on policies. 

A policy of insurance, protecting a bank 
against losses on any check bearing a for- 
gery of the signature or indorsement of a 
depositor does not protect the bank where 
it appears that the loss was due to a de- 
positor’s act in forging payees’ indorse- 
ments on checks which he deposited in the 
bank, even though the depositor had opened 
his account under an assumed name. LEast- 
ern Exchange Bank v. Fidelity & Deposit 
Co., Md., 157 N. E. Rep. 260. 44 B. L. J. 
748. 

A person opened an account in the plain- 
tiff bank and two other banks under three 
different assumed names. He deposited with 
the plaintiff checks drawn against the other 
two accounts and received the proceeds. The 
checks were returned as worthless. It was 
held that the loss was covered by a policy 
issued by the defendant company insuring 
the plaintiff against loss through fraud or 
raised checks or checks bearing forged in- 
dorsements. (Reversing 43 B. L. J. 663.) 
International Union Bank v. National 
Surety Co., N. Y., 157 N. E. Rep. 269. 44 
B. L. J. 715. 


A brokers’ basic blanket bond indemnify- 
ing the insured against loss of securities. 
money, ete., “through robbery, holdup or 
theft by any person whomsover, while the 
property is in transit,” etce., covers a loss 
through delivering bonds to a supposed cus- 
tomer and receiving a worthless check bear- 
ing a fraudulent certification. Underwood 
v. Globe Indemnity Co., 243 N. Y., 111, 156 
N. E. Rep. 632. 44 B. L. J. 677. 


A policy insuring a bank against the loss 
of securities through misplacement does not 
cover a loss resulting from the temporary 
misplacement of a subscription warrant en- 
titling the owner to subscribe to certain 
bonds, where the warrant was subsequently 
found but too late to take advantage of the 
subscription right. Manufacturers’ Nat. 
Bank v. United States F. & G. Co., N. Y., 
156 N. E. Rep. 94. 44 B. L. J. 791. 


A surety company which had insured a 
bank against loss by robbery, offered a re- 
ward of $1,000 to any officer or employee 
of the bank who should capture anyone 
undertaking to rob the bank. Men who 
robbed the bank were captured by some of 
the bank’s directors. It was held that they 


were officers within the meaning of the com- 
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pany’s offer and entitled to the reward. 
United States F. & G. Co. v. Henderson, 
Tex., 293 S. W. Rep. 339. 44 B. L. J. 787. 

A bank mislaid a subscription warrant en- 
titling the holder to subscribe to certain 
bonds and the warrant was not found until 
after the time to subscribe had expired, caus- 
ing a loss to the owner of the warrant. It 
was held that this loss was not covered by a 
“banker’s blanket bond” indemnifying the 
bank for any loss of money, securities, etc., 
through “robbery . . . . . misplacement 
or destruction.” The bond covered cases of 
permanent loss or misplacement only and 
not cases of temporary misplacement. 
Manufacturers’ National Bank v. United 
States F. & G. Co., 218 N. Y. Supp. 332. 
44 B. L. J. 216. 

Under a policy of credit insurance, insur- 
ing against losses through the insolvency 
of the insured’s customers, it must appear 
that the goods upon which a claim is based 
were shipped and delivered within the time 
specified in the policy in order to be cov- 
ered. London Guarantee & Accident Co. v. 
Empire Plow Co., Ohio, 155 N. E. Rep. 382. 
44 B. L. J. 589. 


INVESTMENTS 


§576. Investments. 

Where a bank is authorized to discount 
negotiable and non-negotiable notes but not 
to invest in bonds of corporations or indi- 
viduals, it may not invest in instruments 
which are referred to in their text as Serial 
Gold Notes, where it appears that the instru- 
ments contain the usual provisions of a bond 
and are not in the form of an ordinary 
promissory note. First State Bank v. Bone, 
Kans., 252 Pac. Rep. 250. 44 B. L. J. 339. 


LETTERS OF CREDIT 


§579. Letters of credit. 

A bank which purchases or negotiates a 
draft for the sale price of goods after the 
expiration of the buyer’s letter of credit 
stands in no contractual relation with the 
buyer of the drawee bank and is not liable 
to the buyer for any. loss which he may have 
sustained. Courteen Seed Co. v. Hong Kong 
& Shanghai Banking Corp., 157 N. E. Rep. 
272. 44B.1L. J. 711. 


A bank issued two irrevocable letters of 
credit, each of which provided that a draft 
for the purchase price of certain steel prod- 
ucts would be paid when presented together 
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with certain documents. The bank paid the 
drafts, and later sought to recover the 
amounts so paid from the drawer on the 
ground that the steel products were of an 
inferior quality. It was held that the bank 
was not entitled to recover, as the require- 
ments of the letters of credit were complied 
with when the proper documents were pre- 
sented. Bank of East Asia v. Pang, Wash., 
249 Pac. Rep. 1060. 44 B. L. J. 149. 


LIBEL AND SLANDER 


§581. Libel and slander. 

The officers of a bank are not liable for 
damages in an action for libel brought by an 
employee merely because they employed de- 
tectives to trace money which the bank had 
lost and the employee was trailed and 
questioned by the detectives. Lancaster v. 
Hibernia Bank & Trust Co., La., 112 So 
Rep. 798. 44 B. L. J. 857. 


The plaintiffs sold an automobile to a 
customer and the defendants, president and 
cashier of a bank, wrote a letter to the 
customer falsely stating that the bank held 
a chattel mortgage on the automobile. It 
was held that the statement was libelous 
per se and that the defendants were liable 
in damages, without proof of special 
damage. Eby v. Wilson, Mo., 289 S.-W. 
Rep. 639. 44 B. L. J. 507. 


The defendant bank, which formerly em- 
ployed the plaintiff, wrote a letter to an- 
other bank asking if the latter knew the 
plaintiff’s whereabouts and stating that they 
had a detective agency searching for him. 
Through the detective agency, the defend- 
ant sent a telegram to the other bank stating 
that the plaintiff had destroyed certain de- 
posit slips and kept the money. It was held 
that the defendant was liable in damages 
in an action for libel. Draper v. Hellman 
Commercial Trust & Savings Bank, Cal., 256 
Pac. Rep. 260. 44 B. L. J. 750. 


A bank in which a check is deposited for 
collection and which returns the check to 
the depositor without having presented it 
to the drawee bank for payment may be held 
liable by the drawer of the check in an ac- 
tion for libel on the theory that the bank’s 
action has resulted in an injury to the 
drawer’s credit. Cox v. National Loan & 
Exchange Bank, S. C., 136 S. E. Rep. 637. 
44 B. L. J. 571. 
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LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 
§582. Lien and set off in general. 

Bank held entitled to charge overdue note 
against deposit of maker. Cook & Arring- 
ton v. Citizens’ State Bank, Tex., 282 S. W. 
Rep. 888. 44 B. L. J. 130. 


A bank may apply a depositor’s general 
deposits to the satisfaction of his debts due 
to the bank, as they mature. Fourth Nat. 
Bank v. City Nat. Bank, 68 Ill. 398. 44 
B. L. J. 586. 


§587. Deposit by agent. 

Where an agent deposits to his own credit 
funds which belong to his principal, the 
bank having no knowledge of that fact, the 
bank is protected in paying checks drawn 
against the deposit by the agent but it is 
not protected in applying the deposit to a 
pre-existing debt of the depositor. Agard 
v. People’s National Bank, Minn., 211 N. W. 
Rep. 825. 44 B. L. J. 259. 


§588. Deposit by trustee. 


A bank will not be permitted to apply a 
deposit to the depositor’s debt where it ap- 
pears that a third party has an interest in 
the fund deposited, the bank having no 
notice of that fact, unless it further ap- 
pears that the bank has extended eredit to 
the depositor, or otherwise changed its po- 
sition to its disadvantage, in reliance upon 
the deposit. Brady v. American National 
Bank, Okla., 250 Pae. Rep. 1006. 44 B. L. 
J. 1. Contrary decision, In re Goll, 8 Fed. 
Rep. (2d) 101. 44 B. L. J. 2. 


§611. Unmatured debt of insolvent person. 


In Pennsylvania, a bank, which holds a 
depositor’s unmatured notes, may not apply 
the depositor’s account to the satisfaction, or 
partial satisfaction, of the notes upon learn- 
ing that the depositor is insolvent and that 
bankruptcy is inevitable. Kurtz v. County 
Nat. Bank, Pa., 136 Atl. Rep. 789. 44 
B. L. J. 785, 841. 


§616. Effect of death of depositor. 

Where the maker of a note, held by a 
bank, dies, the bank may apply funds of 
the maker in its possession to the satisfac- 
tion of the note although there are claims 
against the estate of the deceased which are 
entitled, under the statutes, to a priority of 
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payment from the general assets of the 
estate. Black v. Gray, Tex., 280 S. W. Rep. 
573. 44 B. L. J. 413. 


Set-Off Against Insolvent Bank 


§621. Depositor’s right of set-off. 

A deposit in an insolvent bank cannot be 
set off against a loan made in violation of 
the banking laws. Holman v. Commercial 
& Savings Bank, S. D., 210 N. W. Rep. 
730. 44 B.L. J. 459. 

Upon the failure of a bank in which a 
county treasurer deposits county funds, it 
appearing that the treasurer is personally 
liable to the county for the amount of the 
deposit, the treasurer is entitled to have the 
deposit applied to the payment of his indi- 
vidual note held by the bank. Coburn v. 
Carstarphen, N. C., 139 S. E. Rep. 596. 44 
B. L. J. 851. 


§627. Set-off by commercial depositor 
against savings department. 

A depositor in the commercial department 
of an insolvent company may not set off 
his deposit against his indebtedness on a 
note held by the savings department of the 
company. Dole v. Chattabriga, N. H., 134 
Atl. Rep. 347. 44 B. L. J. 47. 

A depositor in the savings department of 
an insolvent trust company may not apply 
his deposit towards the payment of his in- 


debtedness on a note held by that depart- - 


ment for the reason that if he were per- 
mitted to do so he would receive a greater 
share of the assets than his non-borrowing 
fellow depositors. Dole v. Chattabriga, N. 
H., 134 Atl. Rep. 347. 44 B. L. J. 47. 


LOAN AND DISCOUNT 


§630. Liabilities of parties. 

Advance by Federal reserve bank to mem- 
ber bank in a failing condition held to be 
a loan and not a donation. Crowell v. Fed- 
eral Reserve Bank, Tex., 12 Fed. Rep. (2d) 
259. 44 B. L. J. 62. 


§633. False credit statement. 

Section 31 of the Federal Farm Loan Act, 
providing that any applicant for a loan 
under the act, who shall knowingly make a 
false statement in his application for such 
loan shall be punished, is valid even though 
the section condemns the making of false 
statements which are immaterial or unre- 
lated to the transaction as well as statements 


which are material. McClanahan v. United 
States, 12 Fed. Rep. (2d) 263. 44 B.L. J. 
45. 


MALICIOUS PROSECUTION 
PBank’s Liability, see §917. 


MONEY ORDERS 


§661. Telegraph money orders. 


A contract for the telegraphing of funds 
provided that the funds were to be delivered 
to the payee and no one else, and that the 
funds were to be returned to the sender un- 
less delivered to the payee within seventy-two 
hours after receipt at the paying office. The 
funds were not paid within seventy-two 
hours. It was held that the title to the 
funds did not pass to the payee and that 
the sender was entitled to the return of the 
funds. Green v. Western Union Telegraph 
Co., Miss., 111 So. Rep. 750. 44 B. L. J. 657. 


MORTGAGES 
Chattel Mortgages 


§678. Mortgage of crops. 

A bank which holds a chattel mortgage on 
a crop to be raised in the future by the 
mortgagor on leased land, has no lien on a 
crop subsequently raised where the mort- 
gagor abandoned the land prior to the sow- 
ing of the crop. First National Bank v. 
Brashear, Cal., 253 Pac. Rep. 143. 44 B. L. 
J. 338. 

A bank which takes a chattel mortgage on 
a crop to be grown in the future by the 
lessee of land has no lien on the crop grown 
on the land where the lessee released his 
rights to his landlord and the crop was 
grown by another lessee. Third Nat. Bank 
v. Kniffen, Wash., 255 Pac. Rep. 378. 44 
B. L. J. 680. 


NATIONAL BANKS 


The New Banking Law. 

Provisions of the McFadden bill (H. R. 2) 
amending the national bank act and the 
Federal reserve act, which became a law on 
February 25, 1927. 44 B. L. J. 257. 


§702. Powers of national banks generally. 

It is within the powers of a national bank 
to agree to deliver a bill of sale to a pur- 
chaser of goods upon his executing a chat- 
tel mortgage to cover a deferred payment 
and if the bank delivers the bill without 
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taking the mortgage it will be responsible 
to the seller. Bock v. First Nat. Bank, 
Kans., 255 Pac. Rep. 68. 44 B. L. J. 728. 


§711. Bank held liable as guarantor. 

When a national bank guarantees pay- 
ment of a customer’s notes and the pro- 
ceeds of the notes are paid to the bank to 
wipe out the customer’s overdraft, the bank 
is liable on the guaranty to the extent of 
the benefit which it derives from the transac- 
tion. Stockyards National Bank v. Brown, 
Colo., 255 Pac. Rep. 624. 44 B. L. J. 859. 


NEGOTIABLE INSTRUMENTS 


Series of articles on The Law of Negoti- 
able Instruments, 44 B. L. J. 16, 98, 179, 
271, 348, 430, 518, 759, 843, 921. 


NEGOTIABILITY 


Negotiability of trade acceptance, see 
$1275. 


§725. Words of negotiability necessary. 
An instrument in the following form— 
“T owe Jean Tomkiewiez 1,000 dollars. 

“Erwin Linkman, M. D. 
“June 25, 1921.” 

is non-negotiable. And in an action upon it 

the holder must prove that it was based upon 

a sufficient consideration. In re Linkman’s 

Estate, Wisc., 210 N. W. Rep. 705. 44B. L. 

J. 211. 


An instrument whereby the maker prom- 
ises “to pay myself $2,500.00” is not ne- 
gotiable as it does not contain words of ne- 
gotiabality, and it is not rendered negotiable 
by an indorsement in blank by the payee. 
Foley v. Hardy, Kans., 253 Pac. Rep. 238. 
44 B. L. J. 539. 


§742. Instrument must be unconditional. 


A note containing statements to the effect 
that it is one of a series of notes given as 
per contract for certain apparatus, and that 
it is agreed that the ownership of and title 
to the apparatus shall remain in the payee 
until the note is paid is not negotiable, for 
the reason that it does not contain an un- 
conditional promise to pay a sum certain in 
money. Central National Bank v. Hubbel, 
Mass., 154 N. E. Rep. 551. 44 B. L. J. 393. 


§744. Provision for increased interest after 
default. 

A promissory note is negotiable although 

it contains a provision for interest at a 


certain rate from date if the note is paid at 
maturity and at a higher rate from date if 
the note is not paid at maturity. Farm 
Mortgage & Loan Co. v. Martin, S. D., 214 
N. W. Rep. 816. 44 B. L. J. 836. 


§753. Provisions relating to security. 

A provision in a note to the effect that 
the holder may declare the instrument due 
at any time he deems himself insecure de- 
stroys the negotiability of the note. First 
National Bank v. McCartan, Iowa, 213 N. 
W. Rep. 408. 44 B. L. J. 420. 


§755. Instruments due on default as to in- 
terest. 


The parties to a note may provide that in 
ease of default in payment of an installment 
of prineipal or interest, or of taxes on prop- 
erty by which the note is secured, the whole 
amount shall at once become due, or, at the 
option of the holder, may become due and 
payable. McRae v. Federal Land Bank, Ga., 
135 S. E. Rep. 112. 44 B. L. J. 120. 


NON-NEGOTIABLE PAPER 


§771. Non-negotiable paper. 

The maker of a non-negotiable note, who 
receives less than the face amount of the 
note, will be liable to a purchaser of the 
note only for the amount which he received. 
First National Pank v. Reins, Idaho, 248 
Pac. Rep. 9. 44 B. L. J. 116. , 


NOTARIES 


§793. Liability of notary for damages. 


A notary public and his sureties are liable 
for damages caused by the notary’s false 
certificate. The measure of damages for at- 
taching a false certificate to a real estate 
mortgage is the value of the mortgage as se- 
curity. Governor ex rel. Mlekus v. Mary- 
land Casualty Co., Wisc., 213 N. W. Rep. 
287. 44B.L. J. 592. 


NOTICE OF DISHONOR 


§798. By whom notice to be given. 


The rule requiring the holder of a note 
to give notice of dishonor to an indorser 
applies to a state banking commissioner in 
charge of the affairs of a bank in the 
course of liquidation the same as to any one 
else. State ex rel Mothersead v. Rutland, 
Okla., 250 Pac. Rep. 914. 44 B. L. J. 323. 
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§801. Persons entitled to notice. 

The indorsee of an overdue note must 
present it for payment within a “reasonable 
time,” which is such period after the in- 
dorsement as will enable him in the exer- 
cise of reasonable diligence to present it, 
and if it is dishonored he must give notice 
to the indorser. If he does not do so the 
indorser is discharged. Baker v. Valentine, 
Ky., 288 S. W. Rep. 771. 44 B. L. J. 294. 


§806. Accommodated party. 

Under the Negotiable Instruments Law 
notice of dishonor is not required to be given 
to an indorser, where the instrument was 
made or accepted for his accommodation. 
Dankmer v. Wheeling Printing Co., W. Va., 
136 S. E. Rep. 690. 44 B. L. J. 531. 


Time for giving notice to parties 
residing in different places. 
Where a notice of dishonor is mailed in 

time, the fact that the notice is delayed in 

being delivered to the indorser will not dis- 
charge the indorser from liability. City 

Trust & Savings Bank v. Edson, Iowa, 210 

N. W. Rep. 898. 44 B. L. J. 411. 


§845. 


Payment or promise to pay as waiver 
of notice. 
The indorser of a promissory note waives 
a defect in a notice of dishonor by promising 
to pay the note after the dishonor thereof. 
Brewer v. Automobile Sales Co., Miss., 111 
So. Rep. 578. 44 B. L. J. 675. 


§852. 


§854. Waiver of notice after maturity. 

After the maturity of a note, the indorser 
acknowledged liability and induced the holder 
to believe that the note would be paid, 
causing the holder to defer action. It was 
held that the indorser had waived notice 
of dishonor. Kuhl v. Schlichtemeier, 14 Fed. 
Rep. (2d) 593. 44 B. L. J. 89. 


‘OFFICERS OF BANKS 


Rights of directors advancing money to 
bank. 

Where the directors of a bank advance 
money to the bank to make up a loss re- 
sulting from a depositor’s overdraft, they 
are entitled to repayment in full upon the 
depositor’s subsequently making good the 
amount even though the management and 
control of the banks have been taken over 
by others in the meantime. Eisele v. 
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First Nat. Bank, N. J., 137 Atl. Rep. 827. 
44 B. L. J. 869. 


§867. Liability of bank for acts of vice- 


president. 


Where the vice-president of a bank par- 
ticipated in a scheme to defraud an. aged 
depositor of his money, by facilitating the 
depositor’s withdrawal of a large sum, there- 
by enabling the other conspirators to secure 
possession of it, it was held that the bank 
was responsible for the vice-president’s 
fraudulent act. A verdict in favor of the 
depositor, however, was reversed on the 
ground that the trial court erroneously ad- 
mitted evidence as to other similar schemes 
in which the vice-president had previously 
participated. National City Bank v. Carter, 
14 Fed. Rep. (2d) 940. 44 B. L. J. 224. 


Two officers of the defendant bank ad- 
vised the plaintiff to loan money to a con- 
struction company misrepresenting the finan- 
cial condition of the company. Before the 
loan was made it was arranged that the of- 
ficers should be elected officers of the con- 
struction company. Some of the money ad- 
vanced was used to pay off a loan held by 
the bank and the plaintiff sustained a loss. 
It was held that the bank and the officers 
were liable for the loss. Martin v. Gotham 
Nat. Bank, 221 N. Y. Supp. 661. 44 B. L. 
J. 645. 


§883. Liability of bank for cashier’s act. 

Where the cashier of the defendant na- 
tional bank agreed to make a loan for the 
plaintiff upon security and made the loan 
without taking security, it was held that the 
bank was liable for the plaintiff’s loss. 
Fulton v. Farmers’ Nat. Bank, Kans., 252 
Pac. Rep. 242. 44 B.L. J. 402. 


§890. Compensation of cashier. 


A director of a banking corporation, serv- 
ing the corporation in the additional ca- 
pacity of an officer, such as president, sec- 
retary or treasurer, is entitled to no compen- 
sation for his services in the absence of 
an agreement with the corporation to pay 
him a definitely stated amount. First Na- 
tional Bank v. Daugherty, Okla., 250 Pace. 
Rep. 796. 44 B. L. J. 168. 


§903. Liability of directors generally. 


A bank director who acts in good faith in 
recommending that a note of a borrower be 
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accepted, and in subsequently assuring the 
board of directors that the borrower is sol- 
vent, is not personally liable for a loss. 
sustained by the bank through the bor- 
rower’s failure. Smith v. First National 
Bank, Ky., 290 S. W. Rep. 346. 44 B. L. 
J. 465. 


§917. Liability of bank for act of teller. 

Where a bank cashes a forged check and 
the teller carelessly identifies and causes the 
arrest of an innocent person as the one who 
passed the check, the bank may be held li- 
able to such person in an action for mali- 
cious prosecution. Blakely v. Roanoke State 
Bank, Kans., 253 Pac. Rep. 544. 44 B. L. J. 
612. 


OVERDRAFTS 


§928. Deposit of overdraft check by mail 
in drawee bank. 

The holder of a check mailed it to the 
drawee bank for credit to his account. The 
drawee acknowledged it by a card saying 
that eredit had been given and charged the 
drawer’s account but did not credit the 
holder’s account on its books. The drawee 
later discovered that the check was an over- 
draft and charged the amount back against 
the holder’s account. It appeared that the 
holder received the check in payment of a 
past indebtedness and that it knew at the 
time that the check was drawn against in- 
sufficient funds. It was held that the drawee 
was entitled to revoke the credit given and 
was not liable to the holder for the amount 
of the check. City National Bank v. Citi- 
zens’ Bank, Ark., 290 S. W. Rep. 48. 44 
B. L. J. 250, 278. 


PATENT RIGHT NOTES 
§973. Validity. 

The Arkansas statute providing that a 
note given in payment for a patented article 
or a patent right shall be void unless it 
shows upon its face the consideration for 
which it was given is constitutional. J. B. 
Colt Co. v. Mitcham, Ark., 287 S. W. Rep. 
1008. 44 B. L. J. 205. 


PAYMENT 
Payment when bank insolvent, see §140. 


§984. Payment in general. 


A bank, through mistake, paid a note, 
which was payable at its banking house, and 
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which was signed by the stockholders of a 
corporation, out of funds belonging to the 
corporation. The bank made good the 
amount to the corporation and then brought 
suit against the prior indorser. It was held 
that the bank was not entitled to recover. 
Bankers’ Trust Co. v. Relbok Realty Co., 213 
N. Y. Supp. 310. 44 B. L. J. 122. 


A check drawn by a county treasurer was 
forwarded to the drawee through the Federal 
Reserve Bank. The drawee marked it paid 
and sent a slip to the Federal Reserve Bank 
showing that it had charged the amount to 
that bank. The Federal Reserve Pank re- 
fused to permit this for the reason that 
the drawee did not have sufficient funds on 
deposit with it. The drawee subsequently 
failed. It was held that the check had not 
been paid and that the county treasurer and 
his bondsmen were responsible for the 
amount. Lincoln County v. Gibson, Wash., 
255 Pac. Rep. 119. 44 B. L. J. 732. 

Money paid to another by mistake of 
fact may be recovered from the person to 
whom it was paid even though the mistake 
may have been caused by the payer’s negli- 
gence; but a recovery may be had only when 
it appears that the person to whom payment 
was made will be in the same position after 
he refunds it as he would have been had the 
payment to him not been made. Bessler 
Movable Stairway Co. v. Bank of Leakes- 
ville, Miss., 106 So. Rep. 445. 44 B. L. J. 
398. 

Acceptance of a cashier’s check held to 
constitute payment. Scott v. Seaboard Se- 
curities Co., Wash., 255 Pac. Rep. 660. 
44 B. L. J. 743. 


§985. Payment before maturity or without 
taking up instrument. 

The holder of a note, payable one year 
after date, deposited it in his safe deposit 
box in the bank and told the maker he could 
pay it to the bank’s cashier. Prior to ma- 
turity and without the holder’s knowledge, 
the maker paid the note and the interest 
then due to the cashier. The bank subse- 
quently failed. It was held that this did 
not constitute a payment and that the maker 
was still liable to the holder. Oren v. Seim, 
Wise., 212 N. W. Rep. 949. 44 B. L. J. 698. 


§987. Notes payable at bank, 

A bank in Illinois may not, without a de- 
positor’s consent, apply funds on deposit in 
his checking account to the satisfaction of 
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a note payable at the bank and presented 
by the holder. Ridgely Nat. Bank v. Patton, 
109 Ill. 479. 44 B. L. J. 584. 


§997. Payment of checks. 

A eashier’s check issued by the defendant 
bank was delivered to a trustee in bank- 
ruptcy in payment for certain property. 
The bank paid the check and the trustee ap- 
propriated the proceeds. It was held that the 
bank was not liable to the bankrupt estate. 
Rundlett v. Midland Nat. Bank, Minn., 210 
N. W. Rep. 630. 44 B. L. J. 209. 

A check payable to “Steamship Belver- 
non and owners” was paid to the company 
which the drawer believed to be the owner 
when he drew the check. That company 
was not, however, the owner of the ship in 
question. It was held, nevertheless, that the 
drawee bank could not be held liable on the 
ground that the check was paid under an 
unauthorized indorsement. Lanasa v. Gris- 
wold, Md., 133 Atl. Rep. 840. 44 B. L. J. 
423. 

§1013. Payment of checks signed by agent. 

New York statute intended to protect 


banks as to checks signed or indorsed by 
corporate officers. 44 B. L. J. 344. 


§1016. Bank’s liability for refusing de- 
positor’s check. 

Where a bank requires a depositor to de- 
posit with it a model of his signature the 
bank is required to pay his check signed with 
a signature corresponding with the model 
even though such signature is illegible, and 
may be held liable in damages for refusing 
to pay. Baker v. First Nat. Pank, Miss, 
113 So. Rep. 205. 44 B. L. J. 829. 


§1025. Agreement to honor checks. 

A bank, which agrees to pay its deposi- 
tor’s checks, drawn against drafts attached 
to bills of lading representing shipments 
against which the drafts are drawn, will be 
liable to the holder of a check issued by 
the depositor. The bank will not be per- 
mitted to dishonor the check and apply the 
proceeds of the draft to the satisfaction of 
an unmatured note of the depositor held by 
the bank. Humpert v. Citizens’ State Bank, 
Kans., 250 Pac. Rep. 1077. 44 B. L. J. 221. 


§ 1026. Check as payment. 
Where a debtor delivers a check to his 
ereditor in payment and the creditor in- 


stead of collecting cash on the check accepts 
a draft for it, and the bank fails before the 
draft can be collected, the debt is regarded 
as paid and the debtor is discharged from 
liability. Cleve v. Craven Chemical Co., 18 
Fed. Rep. (2d) 711. 44 B. L. J. 593. 


PLEDGE AND COLLATERAL 


§ 1042. Pledge of warehouse receipt or bill 
of lading. 

A bank which is the pledgee of a negoti- 
able bill of lading, pledged as collateral 
security for a loan does not lose its lien on 
the goods represented by the bill by return- 
ing the bill to the pledgor temporarily on 
a trust receipt. Canal-Commercial Trust & 
‘Savings Bank v. New Orleans, T. & M. Ry. 
Co., La., 109 So. Rep. 834. 44 B. L. J. 172. 


PRESENTMENT FOR PAYMENT 


§ 1055. Necessity for presentment. 

Where a series of notes provide that all 
shall become due on default in payment of 
any one note for twenty days the holder 
cannot put the maker on default as to all 
the notes unless he makes presentment of 
the first note for payment at the time and 
place of maturity. Shapiro v. Weber, 222 
N. Y. Supp. 421. 44 B. L. J. 707. 


The failure of the holder of a promissory 
note to present it for payment at maturity 
does not affect his right to recover on the 
note against the maker. The only effect of 
such a failure is that, if the maker is able 
and willing to pay at the time and place of 
maturity and has funds available there for 
that purpose, such ability and willingness 
are equivalent to a tender of payment and 
prevent the holder from recovering costs and 
interest. Shapiro v. Weber, 222 N. Y. Supp. 
421. 44 B. L. J. 707. 


§ 1060. Manner of presentment. 


Where the holder of a check, instead of 
presenting it to the drawee bank for pay- 
ment, deposits it in the drawee bank to his 
credit and the bank subsequently fails, the 
drawer of the check is discharged from lia- 
bility. Fakler v. Levine, N. D., 214 N. W. 
Rep. 275. 44 B. L. J. 778. 

A check should be presented for payment 
in eash. If the holder takes the drawee’s 
draft in payment, he takes it at his own 
risk; and if the draft is dishonored, the 
drawer of the check is discharged and the 
holder has no right against him. Berg v. 
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Federal Reserve Bank, N. D., 213 N. W. 
Rep. 963. 44 B. L. J. 771. 


§ 1062. Demand for certification. 

Before the holder of a check can recover 
against the drawer he must show that the 
check was presented to the drawee bank for 
payment. Presentment to the bank for cer- 
tification and refusal by the bank to certify 
is not sufficient to meet this requirement. 
Wachtel v. Rosen, 221 N. Y. Supp. 710. 44 
B. L. J. 624. 


§ 1066. Presentment by telephone. 
Presentment of a note by telephone is in- 
sufficient to charge an indorser with lia- 
bility. Robinson v. Lancaster Foundry Co., 
Md., 136 Atl. Rep. 58. 44 B. L. J. 506. 


Presentment of a draft over the tele- 
phone is invalid and ineffective to charge 
the drawer with liability. Cairo National 
Bank v. Blanton Co., Mo., 287 S. W. Rep. 
839. 44 B. L. J. 235. 


§ 1075. Time of presentment through clear- 
ing house. 

Where a check is delivered after banking 
hours the holder may deposit it on the next 
day and presentment through the clearing 
house on the following business day is suf- 
ficient to charge the drawer. Federal Land 
Bank v. Goodman, Ark., 292 S. W. Rep. 659. 
44 BL. L. J. 516. 

Where a check is presented to the drawee 
bank through the clearing house on the day 
after it is received by the payee, the present- 
ment is within proper time to charge the 
drawer with liability. Maxwell v. Dunham, 
Mo., 297 S. W. Rep. 94. 44 B. L. J. 753. 


§1078. Time of presentment of demand 
notes. 

A demand note presented three years and 
seven months after its issuance is presented 
within time to charge an indorser where it 
appeared that the indorser did not expect 
the note to be paid at an early date. First 
Nat. Bank v. Osborn, N. J., 139 Atl. Rep. 25. 
44 B. L. J. 918. 


§ 1079. Time of presentment of bill of ex- 
change. 

A draft was received on a holiday. The 
following day was a half holiday and the 
next day was Sunday. The draft was pre- 
sented on Monday. It was held that the 
draft was presented within a reasonable 
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time to charge the drawer. Cairo National 
Bank v. Blanton Co., Mo., 287 S. W. Rep. 
839. 44 B. L. J. 235. 


§1081. Effect of delay in presentment of 
check. 


Where the drawer of a check claims to 
have been discharged by delay in present- 
ment the burden is on him to show that the 
check was drawn against sufficient funds, 
that it would have been paid if the check 
had been presented within a proper time and 
that he sustained a loss through the failure 
of the bank prior to the presentment. Sims 
v. Hunter, Ida., 258 Pac. Rep. 550. 44 B. 
L. J. 755. 


§ 1087. Waiver of presentment after ma- 
turity. 

Where the indorser of a note, after ma- 
turity, asks the holder for an extension of 
time and states that he will pay, if given 
additional time he waives the holder’s failure 
to present the note for payment and give 
notice of dishonor. Weinbergen v. McCon- 
nell, Wise., 213 N. W. Rep. 313. 44 B. L. 
J. 739. 


PROFIT SHARING PLAN 


Rights of employee. 


One of the rules of a bank’s profit sharing 
plan provided that an employee who volun- 
tarily left without the consent of the presi- 
dent and chairman forfeited his rights. It 
was held that an employee who left after 
having unsuccessfully tried to obtain the re- 
quired consent forfeited his rights. Burgess 
v. First Nat. Bank, 220 N. Y. Supp. 134. 
44 B. L. J. 427. 


Where a profit-sharing plan is altered, an 
employee working for the bank at the time 
is bound by a rule of the new plan that em- 
ployees voluntarily leaving without the 
written consent of the chairman and presi- 
dent shall forfeit all rights under the plan. 
Friedle v. First Nat. Bank, 221 N. Y. Supp. 
292. 44 B.L. J. 814. 


SAFE DEPOSIT COMPANIES 


§ 1111. Liability of company to customer. 


A bank, which rents a safe deposit box to 
a customer, is not an insurer of the safety 
of the securities or other valuable property 
which the customer places in the box. The 
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mere fact that bonds are stolen from the 
box does not make the bank liable. The 
bank is liable only where it can be shown 
that it has been negligent. Rosendahl v. 
Lemhi Valley Bank, Ida., 251 Pac. Rep. 
293. 44 B. L. J. 170. 


The plaintiff rented a safe deposit box 
from the defendant bank, the contents of 
which were stolen by burglars. The entrance 
to the bank was effected by sawing an iron 
bar in a window and an entrance to the 
vault containing the safe deposit boxes was 
obtained by drilling a hole in the vault door. 
The safe in which the bank kept its own 
valuables was not disturbed. The defendant 
employed no watchman and had no burglar 
alarm system. The vault doors were not 
burglar proof. While the building was 
wired for electricity no light was kept burn- 
ing at night. On one occasion, when the 
plaintiff raised the question, the bank officers 
assured him that he was fully protected by 
burglary insurance. It was held that the 
bank was liable for the plaintiff’s loss. 
Moon v. First National Bank, Pa., 135 Atl. 
Rep. 114. 44 B. L. J. 109. 


Where a bank gives a safe deposit box 
lessee a receipt stating that the bank would 
give the property left in the box the same 
care as its own property, but would not be 
responsible beyond that, and the contents of 
the box was taken by burglars, the lessee, 
to recover from the bank, must prove that 
the bank failed to discharge the duty im- 
posed upon it by this agreement. In such 
ease a bank is not required to offer a reward 
for the apprehension of the burglars or re- 
covery of the property or attempt to appre- 
hend and prosecute the burglars. Sagen- 
dorph v. First National Bank, 218 N. Y. 
Supp. 191. 44 B. L. J. 135. 


A bank renting safe deposit boxes was 
held liable for the contents which were 
stolen by burglars where it appeared that 
the bank had left a window in the rear of its 
rooms unfastened, that its vault was con- 
structed of soft, thin metal, that the locks 
and door were out of date and that the bank 
had no burglar alarm system, although it 
had advertised that such a system was in- 
stalled. It was also held that a newspaper 
ad. announcing that the bank’s safety boxes 
were burglar proof, published in 1910, could 
be admitted in evidence although the burg- 
lary did not occur until 1922. Haugen v. 
First National Bank, Wash., 244 Pac. Rep. 
574. 44 B. L. J. 333. 
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SAVINGS BANKS 


§1119. Savings bank held liable for de- 
posit paid to party not entitled. 

Where a savings depositor denies having 
received the deposit the burden is on the 
bank to exonerate itself from want of due 
care in making payment to some other per- 
son. Berndt v. Hoboken Bank for Savings, 
N. J., 135 Atl. Rep. 818. 44 B. L. J. 486. 


§ 1120. Effect of by-laws and rules. 

A savings bank by-law that the bank shall 
not be responsible for money paid to any 
person unlawfully presenting passbook will 
protect the bank if it uses reasonable care 
and pays money in good faith to a person 
presenting a book who falsely impersonates 
the depositor. Wasilauskas v. Brookline 
Savings Bank, Mass., 156 N. E. Rep. 34. 
44 B. L. J. 709. 


SIGNATURE 


Note with signature missing. 


The rule, under which the production of a 
promissory note makes out a prima facie 
case in favor of the holder, does not apply 
when the signature on the note has been cut 
off. Pooley v. Hunt Oil Co., Ky., 287 S. 
W. Rep. 555. 44 B. L. J. 247. 


§ 1127. Signature by agent. 


Where an agent is authorized to sign his 
principal’s name as drawer to a check, the 
principal will be liable on the check. Au- 
thority to an agent to sign checks may be 
given verbally. Webster & Lewis v. Maffett 
& Leach, Tex., 293 S. W. Rep. 630. 44 B. 
L. J. 617. 


The maker of a note, who was unable to 
write, touched the pen while the agent of the 
payee signed the maker’s name and made his 
mark. It was held that the signature was 
valid and binding on the maker. Mayhall 
v. Hyde, Ala., 110 So. Rep. 480. 44 B. L. 
J. 444; reversed 113 So. Rep. 490, 44 B. L. 
J. 874, 


STOCK AND STOCKHOLDERS 


§ 1171. Right /of bank to purchase its own 
shares. 

Under the laws of North Carolina, it is 
unlawful ‘for a bank to receive shares of 
its own stock in payment of a note held 
by it unless it appears that such action is 
necessary in order to prevent a loss upon 
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the note. White v. Whitehurst, N. C., 139 
S. E. Rep. 598. 44 B. L. J. 855. 


§ 1185. Statutory liability in general of 
stockholders to creditors. 


The defendant, at the request of the 
managing officer of a bank, agreed to become 
a director and to accept stock certificates to 
qualify. The shares of stock were a part of 
a fictitious increase of the capital stock of 
the bank. The defendant never subscribed 
for the shares, never paid for them, and 
never promised to pay. The bank was in- 
solvent when the defendant received the 
certificates but this was unknown to him. 
As soon as he learned of the bank’s con- 
dition he repudiated all connection with the 
bank. Subsequently the bank was closed. 
It was held that the stockholder’s liability 
could not be enforced against the defendant. 
Furr v. Chapman, Tex., 286 S. W. Rep. 171. 
44 B. L. J. 202. 


Where shares of bank stock are issued but 
not delivered to the shareholders and the 
bank closes its doors on the same day, the 
persons in whose names the stock was issued 
are not stockholders and, therefore, not 
subject to assessment as such. Chapman v. 
Thomas, Tex., 283 S. W. Rep. 337. 44 B. L. 
J. 59. 


Where a bank becomes insolvent within 
one year from the date of the transfer of 
shares of stock and the transfer has not 
been authorized or approved by the bank 
c«ommissioner, both the seller and the buyer 
of such shares are jointly liable to the 
creditors of the bank in the amount of the 
stock transferred under Oklahoma Compiled 
Statutes of 1921, § 4177. Gill v. State, Okla., 
250 Pac. Rep. 506. 44 B. L. J. 291. 


Where a bank fails two years after its 
organization, stockholders who have in the 
meantime made no protest, cannot escape the 
stockholders’ statutory liability by asserting 
that the bank was illegally organized. Rogers 
& Lyon v. Cozart, N. C. 135 S. E. Rep. 864. 
44 B. L. J. 386. 


One who permits her name to remain on 
the records of a bank as a stockholder for 
a long period of time and is elected a di- 
rector will not be allowed to escape the 
statutory liability as stockholder on the 
claim that she held the stock only as execu- 
trix of an estate. Porter v. State, Okla., 
253 Pac. Rep. 985. 44 B. L. J. 660. 


LAW JOURNAL 


xxvii 


§ 1192. Where transfer not recorded. 


Where a stockholder of a bank does all 
that may reasonably be expected of him in 
order to make a transfer of his stock, the 
failure of the bank or its officers to trans- 
fer the stock on the books of the bank does 
not prevent the transfer from being per- 
fected, provided there is neither a statutory 
provision nor a provision in the charter or 
by-laws of the bank to the effect that no 
gift or sale of stock shall be complete until 
the stock is transferred on the books of the 
bank. Stewart v. Collins, Wyo., 254 Pace. 
Rep. 137. 44 B. L. J. 671. 


§ 1193. Liability of pledgee. 

One holding stock of a bank as collateral 
security for an indebtedness of the owner 
of the stock is not liable as a stockholder for 
the debts of the bank even though he ap- 
pears upon the books of the bank to be the 
owner of the stock. Austin v. Marsico, Tex., 
281 S. W. Rep. 198. 44 B. L. J. 72. 


STOPPING PAYMENT 


Stopping payment of 
check, 

Payment of a cashier’s check cannot be 
stopped. Scott v. Seaboard Securities Co., 
Wash., 255 Pac. Rep. 660. 44 B. L. J. 743. 


§ 1209. cashier’s 


§ 1213. Liability of bank paying stopped 
check. 

Where a bank has paid a stopped check 
and agreement between the bank and the 
depositor whereby the bank promises to sue 
the payee and indorsees of the check at its 
own expense and the depositor agrees not 
to press his claim against the bank pending 
the outcome of the bank’s action, is valid. 
The depositor cannot press his claim against 
the bank without waiting a reasonable time 
for the bank to commence its action even 
though the statute of limitations may run 
in favor of the bank in the meantime. 
Smith & McCrorken v. Chatham Phenix Nat. 
Bank, 221 N. Y. Supp. 638. 44 B. L. J. 607. 


SUNDAYS AND HOLIDAYS 


§ 1216. Sunday contract. 


A contract to transmit a deposit of money, 
if made on Sunday, is void, even though the 
depositor does not deliver to the bank on 
that day the entire amount which is to be 
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transmitted, but pays part of the amount 
on a later secular day. The depositor may 
recover the amount paid to the bank under 
such a contract even after the bank has 
paid it out to a correspondent bank. Rott 
v. Goldman, Mich., 210 N. W. Rep. 335. 44 
B. L. J. 155. 


SURETIES 


§ 1224. Release of surety. 

One who signs a note, payable on demand, 
as a principal, although he is in fact a 
surety and is known to the payee as such, 
is not released from liability on the note 
by the renewal, extending the time of pay- 
ment, of notes held by the payee as col- 
lateral security, even though such renewal 
is made without the surety’s consent. Pur- 
cell Wholesale Grocery v. Lykins, Okla., 250 
Pac. Rep. 784. 44 B. L. J. 144. 


§ 1226. Surrender of Collateral. 


A bank which received shares of stock as 
security for a note failed to have a memo- 
randum of the pledge made on the books of 
the corporation within sixty days as re- 
quired by the California statute and the 
pledge of the stock was lost as a result of 
the bank’s failure. It was held that this 
negligence on the part of the bank re- 
leased from liability the person who had 
signed the note as surety. Mulvihill v. First 
National Bank, Colo., 249 Pac. Rep. 504. 
44 B. L. J. 53. 


TAXATION 
§ 1239. Taxation of national banks. 


Assessment of advalorem taxes against the 
shares of stock of a national bank in Mis- 
souri for the year 1924 held valid. Buder 
v. First National Bank, 16 Fed Rep. (2d) 
990. 44 B.L. J. 511. 


§ 1240. Real and personal property. 


Under the Act of Congress providing that 
a state tax shall not be imposed on a na- 
tional bank at a greater rate than is assessed 
on other moneyed capital in the hands of in- 
dividual citizens of the state, a state may 
tax national banks though no tax is levied 
upon notes, bonds, accounts and other claims 
in the hands of individuals. The holding of 
such investments does not constitute com- 
petition with national banks. City of Rich- 
mond v. Madison National Bank & Trust 


Co., Ky., 284 S. W. Rep. 1089. 44 B. L. J. 
41. 


§ 1245. State tax on national bank shares. 

Assessment against capital stock of na- 
tional bank held valid. People ex rel. First 
Nat. Bank v. Breder, 223 N: Y. Supp. 579. 
44 B. L. J. 942. 


TRADE ACCEPTANCES 


§ 1275. Negotiability. 

A trade acceptance is rendered non-nego- 
tiable by the following clause: “The obliga- 
tion of the acceptor hereof arises out of the 
purchase of goods from the drawer, maturity 
being in conformity with original terms of 
purchase.” Lane Co. v. Crum, Tex., 291 S. 
W. Rep. 1084. 44 B. L. J. 674, 692; Contra, 
Heller v. Cuddy, Minn., 214 N. W. Rep. 924. 
44 B. L. J. 674. 


The fact that each of six trade accept- 
ances contains a clause stating that the in- 
strument is one of a series, and that failure 
to pay any of the acceptances when due 
gives the holder the option to declare any or 
all of the series due and payable does not 
destroy the negotiability of the acceptances. 
Havens v. Foskett, Cal., 254 Pac. Rep. 642. 
44 B. L. J. 653. 


TRUST RECEIPTS 


§ 1285. Trust receipts. 

An automobile dealer gave to the plain- 
tiff bank a trust receipt covering an auto- 
mobile, under which the dealer had the right 
to sell the automobile for the account of the 
bank, remitting the proceeds to the bank. 
He transferred the car to his sister in satis- 
faction of an existing debt. It was held 
that, while the trust receipt was in the 
nature of a conditional sale, which would not 
protect the bank against innocent purchasers 
for value unless recorded, the sister was not 
a purchaser for value and, therefore, could 
not retain the car as against the bank. Ohio 
Savings Bank & Trust Co. v. Schneider, 
Towa, 211 N. W. Rep. 248. 44 B. L. J. 313. 


TRUSTS 


Charitable Perpetuities. 

Article by George Gordon Battle on 
Charitable Perpetuities, the Cy Pres Doc- 
trine, and the Community Trust. 44 B. L. 
J. 265. 
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UNINCORPORATED ASSOCIATIONS 


Liability of Officers on note. 


The officers of an unincorporated asso- 
ciation who sign a promissory note in the 
name of the association as such officers will 
be personally liable un the note, even though 
they do not intend to assume such liability 
and believe that they are not legally respon- 
sible. This is because a voluntary or un- 
incorporated association is not a legal entity 
and cannot be sued except through its in- 
dividual members. Vorachek v. Anderson, 
N. D. 211 N. W. Rep. 984. 44 B. L. J. 577. 


USURY 


§ 1286. What constitutes usury. 

Under the laws of Washington a note for 
$12,000, bearing interest at the rate of 12 
per cent. per annum, and providing for 81 
monthly payments of $215.40, “payment to 
be applied first upon interest due, and bal- 
ance upon principal,” is not usurious. West- 
ern Loan & Building Co. v. McGillivrae, 
Wash., 251 Pac. Rep. 770. 44 B. L. J. 407. 


By the terms of an underwriting agree- 
ment under which the defendant delivered to 
the plaintiff company an entire bond issue 
the plaintiff was allowed a discount of 15 
per cent. from the face value of the bonds 
and certain other allowances on account of 
expenses. It was held that the transaction 
was not usurious, as it appeared that the 
money represented by the discount and 
allowances was intended to compensate the 
plaintiff for service in handling and selling 
the bonds, and not for the use of money 
furnished by it to the defendant. G. L. 
Miller & Co. v. Claridge Manor Co., 14 Fed. 
Rep. (2d) 859. 44 B. L. J. 112. 


Section 3 of the California Usury Law, 
which: declares that any person charging as 
a fee or commission for the procuring, 
making and trausacting the business con- 
nected with a loan an amount greater than 
that permitted by the statute shall be guilty 
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of misdemeanor, refers to loan brokers pro- 
curing loans as well as to lenders; and a 
contract to pay a broker for procuring a loan 
an amount in excess of the charge permitted 
by the statute is void. Wallace v. Zinman, 
Cal., 250 Pac. Rep. 392. 44 B. L. J. 391. 

The makers of a note, who received full 
value for their obligation and who were not 
parties to any usurious transaction in con- 
nection therewith, cannot avoid liability on 
the note on the ground that it was subse- 
quently sold at a usurious discount. Lake 
Street Sash & Door Co. v. Verin, Minn., 
211 N. W. Rep. 161. 44 B. L. J. 301. 


WILLS 


Power of bank to act as custodian of will. 

A North Dakota state bank has no power 
to act as custodian of a will and where an 
executor leaves his will in the custody of a 
North Dakota bank and the bank fails to 
produce the will promptly after the testa- 
tor’s death, the bank will not be liable for 
any loss thereby occasioned. Britton v. Elk 
Valley Bank, N. D., 211 N. W. Rep. 810. 
44 B. L. J. 261. 


Agent not to contest will. 

Where a relative of a person who is about 
to make a will agrees, in consideration of 
the payment of a sum of money, not ta 
contest the will after the testator’s death, 
the agreement is valid and will be enforced. 
In re Cook’s Will, 244 N. Y. 63, 154 N. E. 
Rep. 823. 44 B. L. J. 255. 


WORKMEN’S COMPENSATION 


Compensable injuries. 

The death of a bank cashier from the 
accidental discharge of gun, which he had 
borrowed for his personal use and not to 
protect the bank or its property, is not com- 
pensable under the Tennessee Workmen’s 
Compensation Act. Hendrix v. Franklin 
State Bank, Tenn., 290 S. W. Rep. 30. 44 
B. L. J. 446. 
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